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(1) EECY] g2 A|A

198549 48 34A 35 A (European Economic Community: EEC)9] ®-Egoj
A-D A125= 559 33 Ev ALY AlFol it AFdAReE AH|R} Abo] <]

1) Directive to protect the consumer in respect of contracts negotiated away from business
premises(85/577/EEC).

2) Consumer Rights Directive(2011/83/EU).

3) BEC HHEsHii 214 yiol 491 BU AuA-EE A dyold 21 J=.

4) o] A1 9 778 W82 A8l 27lch= RH R 27, EUY WadusiAol 3t 13", A A
T A218A414%, =719 WH38te], 2007, 385% o]} F=.

132 EHAET X575(2019)



Aok Aol 9ol 7144 Aol WAY 4 ol WA AATEL A1FAN 2
sk ATk AR AR <J5) 2 AFAAe] A WolA ] ofrke
5 3l Akl AZE BLAIF ALD), 2014 AU FAFL Ex e 4]
A 7j91e] FAFZE WA 2129 Aol QAT YIHs FRORA AuA7}
w3 ol YT Aol YAR FEL AIZ Aol AFE AT A2H)S
FASHI Uik 014 BECS] WA A7lol B uhzt AgHE 2 7}
A 4R BYHAFH 0T AR 718 BAL Hokol L4 BB B Yol
7oA Sk olold 4ake 49l BaskA FAsk Alchs ol 540 9)

Yot 5 A8 A% A2 2947 AARS] RS 23T ool 3
ol 5ol A48 & U oIS ST U B LA} AR YR
23stol Aok A% Pehs e 2350 B 4%l ol o2
Fol et Aore A2 S

%0
H
Jh
=
oX,
_o|lg
=
%9,
30
O,
]\
N
juial
—_>'“l-1

5) Article 1

1. This Directive shall apply to contracts under which a trader supplies goods or services to
a consumer and which are concluded:

— during an excursion organized by the trader away from his business premises, or

— during a visit by a trader
(i) to the consumer's home or to that of another consumer:

(ii) to the consumer's place of work;

where the visit does not take place at the express request of the consumer.

2. This Directive shall also apply to contracts for the supply of goods or services
other than those concerning which the consumer requested the visit of the trader,
provided that when he requested the visit the consumer did not know, or could
not reasonably have known, that the supply of those other goods or services
formed part of the trader's commercial or professional activities.

3. This Directive shall also apply to contracts in respect of which an offer was made
by the consumer under conditions similar to those described in paragraph 1 or
paragraph 2 although the consumer was not bound by that offer before its
acceptance by the trader.

4. This Directive shall also apply to offers made contractually by the consumer
under conditions similar to those described in paragraph 1 or paragraph 2 where
the consumer is bound by his offer.
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(2) EU9] 2u|A-@8 1A

A SPAROIH AFET A& EU 29A4dAF A2 A8ENE o] A9
EEC W< ol u]a) ruaiv] A 4l sfsta deks FAHOR 2
HlAkoh AbiAbe] ewstol] AlIAel AbiAel okl o)Al AAH AHASE
Q). “deulAek SRR A Sho AHRre] Aol okl Aol 2u|Art A
oFo] OAEAE FHRAY AHABE IS AL A AEE Aoz ol
sta Qi 5 AR 7149 gl AME 5 Yk AFH 4SS APsh T
Astetoe] FASHA i, AYRRS] ALHONA ABEA e BE Aok fFol 4
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ot

Aoz v wakA Algl

6) Al ATE WFHA 712 B71E FEot] A4E g d-Rotes e HAS 8t

7) Article 2 Definitions For the purpose of this Directive, the following definitions shall apply:

(8) ‘off-premises contract’ means any contract between the trader and the consumer:

(a) concluded in the simultaneous physical presence of the trader and the consumer,
in a place which is not the business premises of the trader;

(b) for which an offer was made by the consumer in the same circumstances as
referred to in point (a);

(¢) concluded on the business premises of the trader or through any means of
distance communication immediately after the consumer was personally and
individually addressed in a place which is not the business premises of the trader
in the simultaneous physical presence of the trader and the consumer; or

(d) concluded during an excursion organised by the trader with the aim or effect of
promoting and selling goods or services to the consumer;

(9) ‘business premises’ means:

(a) any immovable retail premises where the trader carries out his activity on a
permanent basis; or

(b) any movable retail premises where the trader carries out his activity on a usual
basis;

8) EUY| i At= ol 2|3t Wl E AHF-5 WA ¥ (Direktvertrieb)2H= 49 7id st &5t

I QITHEU AR AR gRol R 5 F=x).
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A 59 £ 91% T 7H AMRE 2AR A EA AR dskE =7 AR

A7} AFALe] AMAl A A o2 £91% Qo Ak

2 ZH]50] 9l Aol 1, AYHS Yo 2R Ao

o2 E Hojd & qlrtm Ft}. A EU 48AAAY
i

o] gk H91 34 28 WIS 499 EBHOR Pt YLl BFo
o1 3] 7149 91| W T 12E 0|21 Y-S & % UL,

(D A& =<4 W A3122be #4324 E443 759 58 A+

o

2 §A% sFoAe rE7 AR EDoAE EU AR AR A%
A85 W A9z YUY A|3122b12) A1 A2 HHdElo] 2014 ol &2 A5

11) EU &HREZH A HolR 21.

12) § 312b AuBerhalb von Geschiftsraumen geschlossene Vertrige

(1) AuBerhalb von Geschiftsraumen geschlossene Vertridge sind Vertrige,

1. die bei gleichzeitiger korperlicher Anwesenheit des Verbrauchers und des
Unternehmers an einem Ort geschlossen werden, der kein Geschiftsraum des
Unternehmers ist,

2. fur die der Verbraucher unter den in Nummer 1 genannten Umstidnden ein
Angebot abgegeben hat,

3. die in den Geschiftsriumen des Unternehmers oder durch
Fernkommunikationsmittel geschlossen werden, bei denen der Verbraucher
jedoch unmittelbar zuvor auBerhalb der Geschiftsriume des Unternehmers bei
gleichzeitiger korperlicher Anwesenheit des Verbrauchers und des Unternehmers
personlich und individuell angesprochen wurde, oder

4. die auf einem Ausflug geschlossen werden, der von dem Unternehmer oder mit
seiner Hilfe organisiert wurde, um beim Verbraucher fiir den Verkauf von Waren
oder die Erbringung von Dienstleistungen zu werben und mit ihm entsprechende
Vertrige abzuschlieBen.

Dem Unternehmer stehen Personen gleich, die in seinem Namen oder Auftrag
handeln.

(2) Geschiftsriume im Sinne des Absatzes 1 sind unbewegliche Gewerberidume, in
denen der Unternehmer seine Titigkeit dauerhaft ausiibt, und bewegliche
Gewerberdume, in denen der Unternehmer seine Tétigkeit fiir gewohnlich austibt.
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Gewerberdume, in denen die Person, die im Namen oder Auftrag des
Unternehmers handelt, ihre Titigkeit dauerhaft oder fiir gewdhnlich ausiibt,
stehen Ridumen des Unternehmers gleich.

13) o]& B A AHAE 75t IEE S S29 9A P02 A% 5L shof gt
o] sjgst=A =wo] Eo] gd AlElEoe] EE A IS FRots EH2E Moller, BB
2014, 1411, 1414.
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SFHBGH NJW 2009, 431; BGH NJW 2010, 2868).
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17) Brinkmann/Ludwigkeit, NJW 2014, 3270, Fn. 1 &=,
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20) MiiKoBGB/Wendehorst, § 312b Rn. 10.
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[Abstract]

A Study on the Definition of Door-to-Door Sales
- Concentrating on Comparison with German Civil Law -

Shin-Dong Jung*

The Act on door—to—door sales, which regulates the right of withdrawal in consumer
contract, provides not only various regulations in civil law but also in public law. The key
criterion for determining the scope of the act on door—to—door sales is the definition of
door-to—door sales. This is because a variety of legal measures regulated by the
door-to—door sales law can be applied only if a business transaction can be recognized
as a door—to—door sales situation. It is very doubtful, however, whether the definition in
the act on door—to—door sales is governed by the principle of door-to—door sales. In this
paper, after comparing and examining the definition and scope of the door—-to—door sales
in EU and German civil law, which is very similar to the situation of Korean law, the
following is the improvement of the act on door—to—door sales.

First of all, a way of deleting the a way of deleting the phrase “by way of visit” in the
definition of door-to—door sales was proposed. It is necessary to establish whether the
contract is concluded at a place other than the business premises, without actively
considering whether the method of visit of the entrepreneur is used.

Second, the business premises definition regulated by the door-to—door sales law is
not defined in consideration of the surprise situation and the psychological pressure
situation that may occur to the consumer, so it must be revised. In particular, i) the
justification for the use of the place, ii) the three month business period, and iii) the
requirement for access and selection in accordance with the free will of the consumer
shall be abolished. And in the definition of the business premises, the requirement of
‘objective recognition as business premises and intentional visitation of consumers'
should be further regulated. Finally, mobile business premises definition needs to be
added.

Third, leisure events organized by entrepreneur should be added as door-to—door
sales. The illogical nature of the definition of door—to—door sales in the current law is the
result of an attempt to revise consumer damages in advertising facilities. As a way to
properly resolve consumer damages in the future while maintaining legal validity, articles
of leisure should be established, such as Article 2 (d) of the EU Consumer Rights Directive
and Article 312b of the German Civil Code. Especially for leisure events held at the
business premises, it should be recognized as door-to—door sales if it is an event
organized by the entrepreneur for the promotion of products and the conclusion of a
contract.

Key Words: Door-to—door sales, Off-premises contract, Withdrawal right, Surprise
situation, Situation of psychological pressure
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