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Abstract

A Legislation and Legislative Evaluation of German Data Act against Combat

Terrorism

Kim, Jong-ho*

In order to counter terrorism, this article argues about the legislation and
legislative evaluation on the German Data Act to combat terrorism in the
awareness of the need to promote the establishment of a legal system to
effectively guarantee basic human rights that can be infringed through the
collection of information conducted by state agencies. Although this paper
mainly deals with discussions between Germany and Japan, I intend to
develop discussions with the possibility of Korea’s reference in mind. First,
I began to identify the legal issues in Korea, starting with the awareness
of these issues,

When comparing the precedents of Germany and Japan, the Supreme
Court’s opinion on the judgment of the public security terrorism information
collection and leakage incident in Japan that the prevention of information
gathering activities is unavoidable considering the seriousness of the damage
once it appears to be similar to the “je-desto formula” in the ruling
investigation of a German Federal Constitutional Court when terrorism
occurs, However, from the perspective of the legislative process, the
narrow-net crime investigation ruling has the significance of limiting the
information  gathering activities for the appropriate constitutional
countermeasures against terrorism, while the legislation reflects this, taking
the role of control as a preventive police activity, and subsequent terrorism,

Although it has led to discussions on the sharing and use of relational

* Professor of Law at Hoseo University, Ph.D & SJD
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information, it is not considered that the same movement is taking place
in Korea, under the influence of the judgment on the collection and leakage
of public security terrorist information. Rather, it has resulted in the court
approving the widespread collection of information under water, and it has
not led to discussions on sharing and using information, This is largely due
to the premise that the courts differ in terms of investigation under the
criminal law of Germany and Japan, and that the powers of the courts are
different in each country, There is also a common meaning however, as
discussed sufficiently in this paper, in light of the special nature of
information gathering for terrorism countermeasures, it is not enough to
discuss the theory of requesting action by legislation and sharing the
problem consciousness that values the value of basic human rights that may
be infringing.

As discussed in this article, in Germany, legislation concerning the
acquisition or sharing of personal information and data by the state is made
as one of the objectives of ensuring the basic human rights of the people
from the conduct of radical investigations against terrorism and voluntary
collection of information, At the same time, there is a movement within the
framework of legislative evaluation to discuss how to correct defects in the
legislation based on constitutional requests. As long as the rights related to
personal information or data are considered in connection with the request
of the Constitution, the collection, use, and sharing of the data must be
properly operated under the law and it is also necessary to follow the
constitutional conformity of the law itself. For this, there are judgments on
legislation and the suitability of the courts for constitution, and there are
legislative evaluations covered in various documents by researchers, The
study in this paper is significant in that it introduced a detailed discussion

of the legislative evaluation in Germany.

Key Words

terrorism, personal information, human rights protection, constitutional

conformity, legislative evaluation
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