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미국의 ITC 특허침해

금지청구에 대한 판단기준
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  (pro-patent)     
(Court of Appeals for Federal Circuit: CAFC)   eBay )   

    .      
(permanent injunction)        

   .   CAFC    
          

, )          
. ,       ‘Patent Troll’  

   . ‘Patent Troll’      
          ‘ ’

 .           
 NPE(Non-Practicing Entity), PAE(Patent Assertion Entity, NPE   

 )   . 
         

   ‘Patent Holdup’   ,    
eBay          

 (preliminary injunction)        
  ,    CAFC   . )  

   , “ )         
    (irreparable harm), )     

 (adequate remedy at law), )       
(balance of the hardship)  )        

) eBay Inc. v. MercExchange, L.L.C.,  U.S.  ( ).

)  U.S.C.  Injunction. “The several courts having jurisdiction of  cases under this title may grant injunctions in 
accordance with the principles of  equity to prevent the violation of  any right secured by patent, on such terms as the 
court deems reasonable.”

) eBay Inc. v. MercExchange, L.L.C.,  U.S.  ( ).
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(public interest)”  . )

 eBay        
   ,   (International Trade Commis-

sion: ITC)       . ITC  
     (injuctive relief)  , ITC   

 (exclusion order)        (public 
interest)    .  ITC    

     eBay  ,    
 NPE, PAE     .

      ITC      
,   eBay    ‘Patent Holdup’   

       . 

ITC             
 (  U.S.C. ). ITC   )   

     (U.S. trade remedy laws)  , ) , 
(United States Trade Representative: USTR)       
, ,        , )  (the 

Harmonized Tariff Schedule of the United States: HTS)   . )

) George M. Sirilla et al., Will Ebay Bring Down The Curtain On Automatic Injunction In Patent Cases,  Fed. Cir. 
B.J. ,  ( ).

) USITC, http://www.usitc.gov/press_room/mission_statement.htm ( . . . ).
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ITC    (  U.S.C. ) ( )  (B)   (E)    
           

(exclusion orders)  (cease and desist orders)    (  
U.S.C. (e)&(f)).

    (Tariff Act of )   ITC   
          

          
   .

 eBay    %       
eBay   %  ,      PAE  

 %   .   ·    
   ITC      . )

ITC       . , ITC  
      ‘ ’(  U.S.C. (d)),  

         ‘ ’    
(  U.S.C. (e)),        

  ‘ ’    (  U.S.C. (f)( )).  ITC    
      (preliminary relief)    (  

U.S.C. (e)( )).       

) eBay        ITC       Col-
lees V. Chien & Mark A. Lemley, Patent Holdup, the ITC, and the Public Interest,  Cornell L. Rev. , -  ( ) 

.
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(preliminary injunction)  .       
   (  C.F.R . (a)).

        
, )      )     

            
    (  U.S.C. (d)( )).

 ITC        ,   
     . ,     

           
(  U.S.C. (f)( )). )  ITC    
(injunction)  .

        
   (injunctive relief)     (monetary 

relief)    , ITC     ,  
     .       
     .

       (personal 
jurisdiction)   , ITC       

  (in rem jurisdiction)      
 . )       ITC    
        ITC   

   ,       ITC    
.

) ,  ITC IP     , IP Insight   ( . ), p. ~ .

) ITC      Janet D. Saxon & Paul A. Newhouse, Section  Jurisdiction and the Forgot-
ten Remedy,  Campbell L. Rev.  ( - ) .
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ITC      )      , 
)    ‘  ’    , )     
 ‘ ’    .

         ITC  
  (  U.S.C. (a)( )(B)(ii)).      

       , ,   , 
  (  U.S.C. (a)( )(B)~(E)),      
   (  U.S.C. (a)( )(A)).

   ‘  (public health and welfare)’  
       (  U.S.C. (e)&(f)).

    eBay      
           

    . )     , )   
 (irreparable harm), )  (adequate remedy at law), )  

(balance of the hardship), )  (public interest)  . eBay   
          , 
       (PAE)   

    . 
  ITC        ‘  ’   

      .  ITC    

) eBay,  U.S. at - .
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        , CAFC   
 . )        

         . )   
 ITC          ITC  
     .
 Patent Holdup       IT   

 , ITC         
       ,      

    ITC      . )

        ITC     
 ‘  ’      .    

  , ,        
(  C.F.R . (b)). )

ITC           
(domestic industry, an industry in the United States)     

(  U.S.C. (a)( )). ‘ ’     ‘  (techni-
cal prong)’  ‘  (economic prong)’   .

, ‘  ’      (with respect to the ar-
ticles protected by the patent)   . )  ‘  ’  

 )    (significant investment), )    

) San Huan New Materials High Tech, Inc. v. International Trade Commission,  F. d  (Fed. Cir. ).

) Certain Hardware Logic Emulation Systes and Components Thereof, Inv. No. -TA- , USITC Pub. , at  
(Oct. , ).

) Chien & Lemley, supra note , at - .

) ,   (  ), p. .

) Certain Stringed Musical Instruments and Components Thereof  (“Stringed Musical Instruments”), Inv. No.  TA-
, USITC Pub. , Comm’n Op., at   (Dec. ); Certain Variable Speed Wind Turbines and Components 

Thereof, Inv. No.  TA , USITC Pub. , Comm’n Op., at   (Nov. ).
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 (significant employment)  ) ,   
     (substantial investment)   (  U.S.C. (a)

( )(A)~(C)). )

          
  ‘ ’    “      
            

   ”   (  U.S.C. (a) ( )). ) ITC   
         

      . )

       ITC       
.           

          , 

)  U.S.C. (a) ( ) For purposes of  paragraph ( ), an industry in the United States shall be considered to exist if  
there is in the United States, with respect to the articles protected by the patent, copyright, trademark, mask work, or 
design concerned- (A) significant investment in plant and equipment; (B) significant employment of  labor or capital; 
or (C) substantial investment in its exploitation, including engineering, research and development, or licensing.

)  U.S.C. (a) ( ) Unfair methods of  competition and unfair acts in the importation of  articles into the United 
States, or in their sale by the owner, importer, consignee, or agent of  either, the effect or tendency of  which is to de-
stroy or substantially injure an industry, efficiently and economically operated, in the United States, or to prevent the 
establishment of  such an industry, or to restrain or monopolize trade and commerce in the United States, are declared 
unlawful, and when found by the Commission to exist shall be dealt with, in addition to any other provisions of  law, 
as provided in this section.

) Certain Miniature, Battery Operated, All Terrain, Wheeled Vehicles, Inv. No.  TA , USITC Pub.  (Oct. ), 
aff’d, Schaper Mfg. Co. v. U.S. Int’l Trade Comm’n,  F. d  (Fed.Cir. ).
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    .     ‘ ’   
    . )       

  ,         
    ‘ ’     (  U.S.C. 

(a)( )),         
 . )

   (Senate Report)   (House Report)  
          

  ,         
      . )

‘ ’

           
,       (efficiently and economi-

cally operation)    .
         

  ,        . ) 
           

          ,   
ITC         . ) 

          ‘   

) Intellectual Property and Trade: Hearings Before the Subcomm. on Courts, Civil Liberties, and the Administration 
of  Justice of  the House Comm. on the Judiciary (“House Judiciary Hearings”), th Cong.  ( );  Cog. Rec 
H  (Apr. , ); Trade Reform Legislation: Hearings Before the Subcomm. on Trade of  the House Comm. on 
Ways and Means (“House Ways and Means Hearings”), th Cong.  ( ).

) Pub. L.  ,  STAT.  (Aug. , ), Sec. (a)( ).

) Senate Report No. - , p. ; House Report No. - , p. .

) Hearings Before the Subcomm. on Int’l Trade of  the S. Finance Comm.(“Senate Hearings”), th Cong. -  
( ), p. , .

) Id., at , - .
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 ’       . ) 

       (Gremlin) . ) 
       Warner Brothers  ITC  

 . Warner Brothers        
        ,    

 .   ITC  Warner Brothers      
   ‘ ’      Warner Brothers 

   . )

           
            

      , )    
  . )

 ‘ ’          
    ITC     .
‘ ’       ,   
      ‘ ’      

 , )        , 
     ‘ ’    

) Pub. L.  ,  STAT.  (Aug. , ), Sec. (a)( ).

) Certain Products With Gremlin Character Depictions, Inv. No.  TA , USITC Pub.  (March ) (Final 
Determination),  ITC LEXIS .

) Id.,  ITC LEXIS , at .

) House Judiciary Hearings, th Cong.  ( );  Cog. Rec H  (Apr. , ); House Ways and Means Hear-
ings, th Cong.  ( ).

) Pub. L.  ,  STAT.  (Aug. , ), Sec. (a)( ).

) Certain Methods of  Making Carbonated Candy Products, Inv. No.  TA , USITC Pub.  (June ); Certain 
Integrated Circuit Telecommunication Chips and Products Containing Same, Including Dialing Apparatus, Inv. No. 

 TA , USITC Pub.  (Aug. ).
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 . )

 ‘ ’         
   ,    (a)  ( )     

     ‘ ’       
. ) 

  CAFC     ‘ ’    
     , ) ‘ ’   

  ‘  (domestic product)’    . ) ,  
            

 . )

     CAFC      ‘
’      ITC        

 .           
 PAE  (Interdigital)  (Nokia)     

    ITC   . ITC   
    , )    

  ITC    , )     

) Certain Digital Satellite System (DSS) Receivers and Components Thereof, Inv. No.  TA  (Oct. , ),  
WL , at .

) Certain Dynamic Sequential Gradient Compression Devices and Component Parts Thereof, Inv. No.  TA , 
USITC Pub.  (Nov. );      (Initial Determination at  
n.  (May , )).

) Crocs, Inc. v. Int’l Trade Comm’n,  F. d ,   (Fed.Cir. ).

) Osram GmbH v. Int’l Trade Comm’n,  F. d ,  (Fed.Cir. ).

) Alloc, Inc. v. Int’l Trade Comm’n,  F. d ,  (Fed.Cir. ).

) Certain G Mobile Handsets and Components Final Initial and Recommenede Determinations, USITC Inv. No. -
TA-  (August , ).

)  F. d  (Fed.Cir. ).



비교법 현안분석

114

  CAFC  . )

  CAFC        
(substantial investment)       (with respect to the ar-
ticles protected by the patent) ,      ‘
’   . ,      

            
       ITC     

  . )        , 
            
      . )

  Newman     .    
            
      ,        

            
 . ) 

  ITC     (Korea Trade Commission: 
KTC)  .     ITC   KTC    

. KTC  “      (  ‘ ’)”
             
.

) InterDigital Communications, LLC v. International Trade Com’n,  F. d  (Fed.Cir. ).

) Id., at - .

) Id., at .

) Id., at .
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 ,       ,  

    .

KTC         
  · · ·  ,       
 ‘ ’    (   ), ‘ ’    
(  ).

    ‘   ’  ‘  ’  
 .       ‘ ’  

   .   ITC     
  ,       (significant invest-

ment)   (substantial investment)      , 
KTC        (  ). 

  KTC       ,  
    ,     , 

          
 .
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 .         

      ,      
     .  

           
.            

        
      ,       
    .       

          
         .

     eBay     
           

, )           
       . )

         
  NPE, PAE       
   ,       ITC  

   .
ITC          ‘  ’   

,       ‘  ’     
      .    

 CAFC     ‘ ’      
           

) eBay Inc. v. MercExchange, L.L.C.,  U.S.  ( ).

) Mark A. Lemley & Carl Shapiro, Patent Holdup and Royalty Stacking,  Tex. L. Rev.  ( ); David B. Conrad, 
Mining the Patent Thicket: The Supreme Court’s Rejection of  the Automatic Injunction Rule in eBay v. MercEx-
change,  The Review of  Litigation  ( . ); Tim Carlton, The Ongoing Royalty: What Remedy Should a Pat-
ent Holder Receive When a Permanent Injunction Is Denied?,  Ga. L. Rev.  ( ); , eBay と

の - と の づけ,   号 ( . ).
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 , PAE    . ) 
 ITC         

          .  
           

 ITC    ,       
     .

    ‘ ’     
   ,    KTC        

KTC     .  KTC       
‘   ’  ,     ‘

’         .

) InterDigital Communications, LLC v. International Trade Com’n,  F. d  (Fed.Cir. ).

,  ITC IP     , IP Insight   ( . ).

Carlton, Tim, The Ongoing Royalty: What Remedy Should a Patent Holder Receive When a Permanent Injunction Is 
Denied?,  Ga. L. Rev.  ( ).

Chien, Collees V. & Mark A. Lemley, Patent Holdup, the ITC, and the Public Interest,  Cornell L. Rev.  ( ).

Conrad, David B., Mining the Patent Thicket: The Supreme Court’s Rejection of  the Automatic Injunction Rule in 
eBay v. MercExchange,  The Review of  Litigation  ( . ).

Lemley, Mark A. & Carl Shapiro, Patent Holdup and Royalty Stacking,  Tex. L. Rev.  ( ).

Saxon Janet D. & Paul A. Newhouse, Section  Jurisdiction and the Forgotten Remedy,  Campbell L. Rev.  
( - ).

Sirilla, George M. et al., Will Ebay Bring Down The Curtain On Automatic Injunction In Patent Cases,  Fed. Cir. 
B.J.  ( ).

, eBay と の - と の づけ,   号 
( . ).


