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1) James D. Cox et al., Securities Regulation: Cases and Materials, 2d ed. Aspen Law &
Business, 1997, p.1202.

2) ABAPH 2E AL FYANY A0 E FHYS F2
ub mIo) AH S A Zlew B o5 ook AAA - A, TARRAAH, A3
T, A4k 2013, 832%.
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ZAA - FHEA - S - ARA - AR, JE Y SAAR ] AR 7]
A, 99-04, AR EAA A AL 1999, 113%.

8) Hannah L. Buxbaum, “Conflict of Economic Laws: From Sovereignty to Substance”, 42
Va. J. Int’l L. 931, 2002, p.935.

9) Restatement (Third) of the Foreign Relations Law of the United States (1987), § 401.

10) Christopher L. Blakesley & Dan E. Stigall, “The Myopia of U.S. v Martinelli:

423



WA A535

o

tab o] A7 vkE e gejHg A Aoy, AEAAY A2z
o] Enl ‘E T2 (effect test) W F ol wel o] EIHE vA= ¢
ool 5 ol A4S oz IyANTUE YAkt Aeolzt &
otk weba] zREAIAH O] AeH g3 HAug A= Fo e F
el e E AR A A, ] wa) AR
Aol EAE 9o HgE=ke] N5 AAsE ol
TFAAHSZ oJugh o ARRAAYAFL] FA A 2ol B3 A
oAl ge]l oo Azt BalRbel Al HEE =] A WHEgE AL
of k. AEAAAH A2z wel F Wl o= HEsA] oA L5 =7}
2~ 0

e

gl

B ARAAY AAE SR slo] dUoR A F i FAE

ohel, g e wAs g wel BAR 2 FAe] 4Ae e

shol FAMOZ 1 A4S B Pale] AL 1 o=
)

fl

4
1
A3}7) 20 27%6}“451 Fohe e AR A2 A gl
o]
)

A
el A

=
%
=l
ol
-
N
)
rle
>
oZi
L
B
o
N
=
H
X
ok
2
[
o
J'L] HJ-{E

golol HL== A
Fo AARZ sted, sl Warel JoH AL o9 sEHem & A
A7ke] EAel A gk

Extraterritorial Jurisdiction in the 21st Century”, 39 Geo. Wash. Int’l L. Rev. 1, 2007, p.12.
BEVL P} ARV PAZ FFS, AR A9
AgBIdAe] 2FA 7= dAE slek oA=L, “IUU A2 2k Tl o] o 94§
- = EUS] 3 W AdE FAR) TaAAA AT, Ad Aks,
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24) Hicks, op. cit., at § 11:56 =,
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MMOU”Z <¢14) available at
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Abstract

Multinational Enforcement of the Capital Markets Act
- Focusing on the Anti-Fraud Regulation by the Public
Regulators -

Chang, Kun-Young*

Faced with the internationalization of capital markets, Korea needs to protect its
investors and markets by applying the relevant laws extraterritorially. The Financial
Investment Services and Capital Markets Act (“Capital Markets Act”) explicitly
introduced a new provision recognizing the extraterritoriality of the Act. While
Article 2 of the Capital Markets Act comprehensively provides for prescriptive
extraterritorial jurisdiction, the enactment of extraterritoriality alone does not
guarantee that the Act will apply to cross-border transactions effectively. The
effective extraterritorial application of an act is inseparable from the adjudicative
and enforcement jurisdiction of the act. Specifically, active investigations and
detections by the public regulators might be the first step for enforcing the Capital
Markets Act. Unlike domestic regulations, however, multinational enforcement
actions outside a regulator’s home country becomes more problematic because of
various obstacles. This Article examines difficulties which domestic regulators may
confront in enforcing the Capital Markets Act extraterritorially and makes several
recommendations for more effective multinational enforcement as follows. First, the
Korean regulators should continue to foster cooperation through the I0SCO and
provide international markets with the information and tools necessary for
successful regulation of cross-border transactions. Second, the principle of dual
criminality should be applied in a modified form for the effective mutual legal
assistance in criminal matters. Third, there should be a legal device for the domestic
regulator to freeze foreign wrongdoer’s assets located outside Korea to repatriate

those assets for distribution to defrauded investors in Korea.

* Professor, Hanyang University School of Law, S.J.D.
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