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Abstract

Study on the Measures for the Environment Protection in the 
International Investment Rules

- Focusing on the case of Canada-certain measures relating the 
Renewable Energy -

Kim, In-sook*89)

Developing and disseminating renewable energy is critical to address 

climate change. Renewable energy subsidies are known to have a significant 

influence not only on producers’ investment decisions and consumers’ 

consumption patterns, but also on international trade and global environment; 

and over the years many countries have confronted one another concerning 

this issue. Renewable energy policies, especially FIT program, in several 

countries have been challenged under NAFTA Chapter11 and WTO 

investment treaty, TRIMs Agreement. The WTO Panel and Appellate Body 

held in favour of the complainants over the claims based on TRIMs 

Agreement. On the other hand, the Arbitral Tribunal in UNCITRAL held that 

the FIT Program constitutes procurement by the Government of Ontario 

under Article 1108(7)(a) of the NAFTA. The Program is implemented by the 

Government through the OPA, which is a state enterprise. Consequently, the 

acts of the Government of Ontario cannot be challenged under Articles 1102 

or 1103 of the NAFTA. WTO’s Canada - Renewable Energy case and 

UNCITRAL’s Mesa Power v. Canada case is the positive evidence of such a 

conflict of interests.

This situation requires a careful examination for obtaining insights about 

the relationship between renewable energy policy in Korea and investment 

provisions under WTO, and FTAs which Korea has concluded. In some 

FTAs cases such as Korea US FTA, there is a possibility of Korea being 

challenged with an arbitration because of indirect reasons in relation to 

* Associate Professor, Kyonggi University, Department of Law.
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: 

implementing certain renewable energy policy. Therefore, this paper 

emphasizes the necessity of guaranteeing transparency and non-discrimination 

in Korea’s policy implementation processes in order to minimize the 

possibility of being challenged with arbitrations under FTAs and WTO.


