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Abstract

A legislative problem of the secondary liability on the
Oligopolistic stockholder through a real case.

Kim, Young-Woo*

Article 39 Subparagraph 2 of the Framework Act on National Taxes
regulates secondary liability on the oligopolistic stockholder. Levying
secondary liability on the oligopolistic stockholder against limited liability
based on the Commercial Law of share holder or limited partner mess the
private law system. but oligopolistic stockholders who control the company
effectively belong the company’s profit to them and shift loss to the
company. So oligopolistic stockholders who skeletonize the corporate veil
abused can infringe the tax collection authority. Therefore the Article 39
Subparagraph 2 of the Framework Act on National Taxes as tax collection
strong public interest has the legitimacy of legislative purpose. But in spite
of legitimating legislative purpose in case the people’s property right is
excessively violated by using excessive legal means the law is not only
against the principle of using optimal legal means and least infringement of
fundamental right but also exceeding the proportion relation between pursuing
public interest and infringing property right. So secondary liability on the
oligopolistic stockholder must limit in special range which the property
belongs to the oligopolistic stockholder formally but there’s fairness to
recognize the property belongs to the company substantially. Therefore I
think Article 39 Subparagraph 2 of the Framework Act on National Taxes
should be a constitutional law which prevents excessive property right
infringement to oligopolistic stockholders by limiting in case a company can’t
pay the tax liability completely at the reason of company’s property belongs
to oligopolistic stockholders. But in this case there’s no need limiting the

company’s property belongs to oligopolistic stockholders illegally, includes the

* Professor, Konkuk University Law School
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company’s property belongs to oligopolistic stockholders due legal procedure
at any reason. Furthermore preparing for a taxation office can’t find the
property’s belonging by the right to inspect question I think there’s solution

to resolve the problem of disability of tax collection from proving difficulty

by presuming a lack of tax payment to belong oligopolistic stockholders.

Key Words :

secondary liability, oligopolistic stockholder, piercing
the corporate veil, principle of actual taxation, denial
of belonging.
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