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Abstract

I. Backgrounds and Purposes

» Legislative Measures for Resolving Human Rights Problems under the Legis-
lation of Military Service Act

O Legislation of Human Rights protection in the Army
- Legislative obligations such as suggestions, complaints, and placement of profes-
sional counselors for the relief of military human rights violations
- It imposes the legislative obligation to enact other laws while mandating the

creation of a “military human rights inspector”.

» Continuation of the non-compliance status of subsequent legislative measures

O Legislation related to ‘military human rights officer’ is not enacted even after
enactment of law

- Although the legislation should be made before the enactment of the Basic Law

and the institutional basis for the military human rights remedy should be

established, the National Assembly itself does not fulfill the legislative duties

assigned to the National Assembly.
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O Efforts to resolve legislative omission
- Currently, legislative proposals have been filed on the establishment of the
‘Military Human Rights Protection Officer’ system of the National Assembly and
the establishment of the ‘Military Human Rights Protection Officer’ system of the
National Human Rights Commission.
- A plan to establish a ‘military human rights protection’ system belonging to the
Ministry of National Defense is also proposed as a legislation bill.

- Review each legislation and make it necessary to fulfill legislative obligations

» Need to review measures to establish “military human rights officer’ system

O Present alternative legislation through comparison of current legislative proposals
- Suggest alternative legislation using legislative assessment methodology
- Review adequacy of legislative alternatives with an alternative method of com-
parison

- Review legislative alternatives by reviewing comparative legal methods

IT. Major Content

» Necessity of legislative evaluation

O Legal Discussion Status
- Background and Legislative Review of the Basic Law of Military Service

O Analysis of main contents of Basic Law



» Institutional review of military human rights officers

O General review of the Ombudsman
- A brief overview of the Ombudsman system currently being discussed at home
and abroad
O Discussions on the introduction of military human rights officers
- Review the present status and major issues of introducing the system before and

after enactment of the Basic Law

» Legislative assessment

O Evaluation on Institutionalization Measures
- Evaluation according to organization
- Analysis of strengths and weaknesses of national organizations such as National
Assembly, National Human Rights Commission, National Interest Commission,
Ministry of National Defense
+ Analysis of strengths and weaknesses about separate independent organization
- Evaluation by authority
+ Evaluation according to contents of job
+ Evaluation according to the post-measure
O Comparative Institutional Evaluation
- UK Military Human Rights Ombudsman Islands
- German Military Ombudsman Islands

- US judicial military human rights protection system
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» Suggest alternative legislation
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O Necessity and Purpose of Legislation
O General Provisions
- Exclamation
- Definitions
- Other relevant regulations
O Installation and Authority of the Organization
- Installation regulations
- Business and procedural regulations

O right to remedies

[ll. Expected Effects

O Use as basic data on military human rights protection and relief through analysis
of basic law of military service
O Use as basic data on legislation for military human rights protection legislation

O Can be used as basic data for military human rights protection

» Key Words : Military Human Rights, Military Human Rights Protection, Military
Human Rights Protection Officer, Military Service Basic Law, Legis-
lative Evaluation
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w=lo] oal M AFg7iA] Anak 4 glow] Qi ugg o] Axtet 4o] Ao 54
a1 HgHrt)

() F=9 & JE FHEWA=

7h i A SHZTA L (Service Complaints Ombudsman)2] =%

QoA 1995 RE] 2002717 FAF oA 4ele] BAEo] Aak Apo]
S, AR o) deld e AAgag) 8 4sde) A4dow gl A
9 % Qlold ARSO] BE e B Alo2 BEEkn SUT rf el o
Q40|13 %A 02 WAL WAT 1 A3 WAE0] Aol H

El
el ek ofefat A4S WAskL 2910) AUE BIe] Sial A 2006d
w5 (Armed Forces Act 2006y A|I7d5H =L 7|04 =FFo] AL w20 AA
EPAN SEALS 7HAE BRI E A 2] (Service Complaints Commissioner) | =5
ERIaHITHY o]F 20159] olE ARE FFEBNEANT Y AEALH Amed
Forces(Service Complaints and Financial Assistance) Act 2015)014] o+ ¢4 2520 A=
2 WAEAT, 2016¥0k AR Aot BAE AT aslo] FEFT Y=

37) =7Fl U3, oFo] H114(2003), 353-354H.
38) 27119198, Pel BIA2014), 59,
39) TUAEST WA =9, F7RIEALEY dRAYHEGE A LG AL, Wl tEde] 2016.11,
1.
40) & 1A WED ALtz sH=t, Armed Forces Act 2006, A136652] Y- thgat 2t
“Service Complaints Commissioner
(1) There shall be a Service Complaints Commissioner.
(2) The Service Complaints Commissioner is to be appointed by the Secretary of State.
(3) A person may not be appointed as the Service Complaints Commissioner if he is—
(a) a member of the regular or reserve forces; or
(b) a person employed in the civil service of the State.
(4) The Service Complaints Commissioner shall hold and vacate office in accordance with the terms of his
appointment.
(5) The Service Complaints Commissioner is not to be regarded —
(a) as the servant or agent of the Crown; or
(b) as enjoying any status, immunity or privilege of the Crown.”
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41) Armed Forces Act 2016. (http://www.legislation.gov.uk/ukpga/2016/21/contents, FZH< 20179 11€ 10Q).
42) Armed Forces(Service Complaints and Financial Assistance) Act 2015 A365BZ A2& 4 A3, &2 oh21
Ztt. “(2) The Ombudsman is to be appointed by Her Majesty on the recommendation of the Secretary of State.
(3) A person may not be appointed as the Ombudsman if the person is—
(a) a member of the regular or reserve forces, or
(b) employed in the civil service of the State.”
43) Armed Forces Act 2006 A|366%.
44) Armed Forces(Service Complaints and Financial Assistance) Act 2015 A[3401%.
45) https://servicecomplaintsombudsman.govsite.com/wp-content/uploads/sites/8/2016/02/OSCO-Annual-Report-2016.
pdf, FEH<4 20179 119 102,
46) https://www.gov.uk/guidance/armed-forces-service-complaints-process#making-a-service-complaint, #7445 2017
d 11 104,
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0F 4 Qlrks BE ojefa BARAT] At W7 Te] Ha AHA

(1) & APEA= 89

=]

1o

1=79] & APAEE o 2R E Yok Wot P SHHARA7] ol ml=re
2352 FtollA 17748 AH Al H (British Articles of War) 2 A& %
A H=tl, 17758 49 mAREAZ T dAQRE FolA =] AAITRC U8
I 2 ©2 HAREAZ w5 (Massachusetts Articles of War)& A|A5E 1L 0] 40|
o] ml= wARRIolet & 4= Irtss) o] FUE|ZF, REOLUMES, AT, HAHY
ofF, AL FiEROIU = FollAE FARE S APt 17754 69 ANXE vl
5o 3lolA wl=h Sl A8 9 AES 93 AdeE AT F, o] ket
Azt HIAE 7IHEe = 177549 64 309 697 2w o= FAH At I
(American Articles of War)y2 A5t Ht}s6) of7]of w2 n]=o] 247 LAY

ARFEAPH ¥(General Courts-Martial), A H(Regimental Courts-Martial), e

kl
ol
el

X

_!@‘
B

Mo

54) BT, o] A, 2809,

55) A, wl=o] LAPAA el GlofA A9Ee] Agt, SReHAT, A2PAIZ (2011), 233%H: LHZ HAFA]
Z o)A YuEAPEA(General Courts-Martial)e 13¢1 o]Are] Awg FARIHY 51 Q=g o] gt
o FARIRAEH(1689%)0] FAPAY HUAY S2 132102 FHT YU AL HAG Flolety ek,

56) 9192 fHoIHE oA}t Aol o3lof AEF HiAoll= F=9] & BEZ kA= Yl-go] e
o, a3 Y& QIFAtlN @Este et THAAE dA=S 8495 d 2opAl= fFA=]
ZolH, oA o]l Mz AL 1ete] Wk 22 31E ZolH dFAlSe] 2upAl=o] +HAE ddz &
oF=Rl AAE vl =9 FHHE 2 grof Fofof gtk 2= Z°|3Ith. in: Frederick Bernays Wiener
"American Military Law in the light of the first Mutiny Act's Tricentennial,, Military Law Review, Vol. 126, 1989,
p.5: A, 919 =8, 2348 ZHF 4004 Aolg.
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AP Y(Garrison  Courts-Martial)©] JAZ=Hl, 19169 7HAHS FallA LetEAREY
(General Courts-Martial), SHw-APH Y (Special Courts-Martial)¥} 2FA1EAPH H(Summary
Courts-Martial) 2 #75H7] Hrt. o]% 19509 59 5 vl= QY 4740 wheh HEA
AHS 7H Aol 3)7t FotARHE A (Uniform Code of Military Justice, ©]oF UCMI)S)2}
AP W (Manual for Courts-Martial, ©]5F MCM)58)-& A|4ste] @50 o]21 Qi

@) "= 2 APEAIEe] £

1) A3 FHSR 244

A= Zlo] EAoltts9) HA Apo] WHAlohA] EH A ZARAIQl MPI(Military Police
A7)l CID(Criminal Investigation Department)ﬂ- zx=E 5
AAE A 9HeDoA] HAISHES o] §low 62) HilE Jho 2|9y

2
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L

57) At AANA o]F B2 H7kso] SAMEAE] gt S A=, B2 57kl +4
HAsHAAE, ucMIel mE2R w52 A LAY AEAQ I35 Az fAske T
Agaisict.

58) LAY WHMCM)2 UCMIC] ARt 22 21915 7tk

59) Al=ro] & AR Autol A 2] 9]e] Aol gt Hoh AR W82 AT, $O =7, 237-25478 X

60) CID(Criminal Investigation Division)= T] |+ H& <A} AFFHE(H. Q. United States Army Criminal Inves-
tigation Command: USACIDC) A4:2] Z} z]5old), Zt fH 2 HAo] 7 Aolsitt & dflite HEFLAHLS
NCIS(U.S. Naval Criminal Investigative Service), &2 AFOSI(U.S. Air Force Office of Special Investgation)=t
6tk o} = 7} o] giiel ExiElo] glon] Wo] AFAFe] utet 2t 2] FHAE FARITHE
FEAE AW AT 29 PARE Aot rkn St FHAASIAS, F AR €9 9 AR PeAg
/.%-_]EHZ:/\]', 2003, 282 Z}5= 4 7\H° &

61) 7JIAAYS], 912 H11A4(2003), 280%, Immediate Commander, -5/F-2 Company Commander”} ==, 5
delehn & 4 gk

62) FAHAANLS, F A0 AHAE A% 8 ALY AT, 2015, 3188, Y] AAL o] 2544
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HELAE 51U, HIAFHA] 218 (Non Judicial Punishment) = 3874 % Z(Admini-
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63) UCMJ § 837. Art. 37 (Unlawfully influencing action of court). (http:/www.au.af.mil/au/awc/awcgate/ucmj.htm,
2ZA% 20179 11 109).
64) UCMJ § 831. Art. 31 (COMPULSORY SELF-INCRIMINATION PROHIBITED).
(http://www.au.af.mil/au/awc/awcgate/ucmj.htm, ZEH< 201749 11€ 109).
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65) UCMIJ § 832. Art. 32 (INVESTIGATION). (http://www.au.af mil/au/awc/awcgate/ucmj.htm, E8% 20179 11
2 109).

66) ‘Rules for Court-Martial’®] °FA= FAPHYATHMCM)2] Part 20|t}

67) ¥R, o] =8, 347,
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17873013t A7 s B nj=of e ARl Kot W] Aeio] AlfE
AN Zofr}, T2yt Avfelro] HEQ AAHS Fofstal e Al osf <
THAL AREAL, o AMHAIRS] S dEHelA e A2 gdsital E Ao

o A

t}.69) o]= ARH=H A (United States Code) title 10(Armed Forces)2 wAHSH
HEGS Hot =11 Qe FAAHCE title 109 AH-2 FUHHH(General Military Law,
§§ 101 to 2926), BHE S (Army, §§ 3001-4882), CH-E s} S d(Navy and
Marine Corps, §§ 5001-7921), DHL ZF(Air Force §§ 8010-9842), EH-S oflH]H
(Reserve Components §§ 10001-18506)° tgh W-8-2 ©al Qlth.70)

2) SHLAPH A (Uniform Code of Military Justice, UCMJ)

ue] o APAAESH PRASIA Quelat A b Fastn dEAe Y
S EAE
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ojth. o] ME2 19504 59 5Y FEH AL 1951F 59 31U HE] A E|G)
M AA A7 FAEHIL Q7D FAFARE AL FAPER ]| o
2t AAA W8 "l Qlom, APA 2 B HjAR A 2 Hof| HisiAE

SATAMHA § 802. Art. 20]] WEH o] HEC] -GS @] <l
9, Fdiell EFote 7| di &2 FTAR] 24 i
2 5olm, dejH oz tizielo] ZE]7|: gt I3l FoEA
Subchapter 10782 *™ Z3}(Punitive Articles) O ZA] AA]|2 2l
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69) Ao, &l =1 235H, FAH o2 AR Article 1, Section 8, Clause 14914 A]3]ofA] & 4’.%
A4 Fgte Holska 1, Article 2, Section 2, Clause 101]/\1 58] HuAg o gA 2|99 Hete H
ofstal it YE-2 of2 At U. S. Constitution, Art. 1, Sec. 8, (14): “The Congress shall have power ...
to make rules for the government and regulation of the land and naval forces”; U. S. Constitution Art. 2, Sec.
2, (1): “The President shall be commander in chief of the army and navy of the United States.” ©] 7F7golqk
meAE B Al S Aol Qe AYAl: Bl BHsle] 94 99| heelnz o
Hy Baw Ry v

70) 1A, vl TARLYA B A7, FRUAATY, 2014, 299,

) EBE SUDAUT LD T AL AAY KT Tl 03 2R} FYYE Fiow Aol 5
L gl 2 okt A3 QIR Aold BATHIE SUsie wgelgl/] tholeky B itk Adhd:



64 || 2aanss Az B A duwst

919Jh 3 QIekd FFBAPGAL Ael, 7L, ik, A, $FeA 5 A 4
200l oM Sk Glom), QuFHol AL WA} 1) gheleks 2o] 494
o kS A B9 Sl ol WA TGl Aot 5w ek Z el 8
o WSt @9, oAt 2Fold, gl e 8 U=, BREEE, AT g,

So gt Ade] A= Fyeta

1. 9utx3 General Provisions - § 801 Articles 1 - 6a

Io. A=z 9 o= Apprehension and Restraint - § 807 Articles 7 - 14

0. HAPHZ A4 Non-Judicial Punishment - § 815 Article 15

V. ZAHA =] st Court-Martial Jurisdiction - § 816 Articles 16 - 21

V. A9 14 Composition of Courts-Martial - § 822 Articles 22 - 29

VI. A=A dx; Pre-Trial Procedure - § 830 Articles 30 - 35

VI. A% Azt Trial Procedure - § 836 Articles 36 - 54

VI HE9] Ax Sentences - § 855 Articles 55 - 58a

IX. A% A2} 9 g4 | Post-Trial Procedure & Review of Courts-Martial - § 859 Articles 59 - 76a
X. 94H4A Punitive Articles - § 877 Atticles 77 - 134

XI. 24 Miscellaneous Provisions - § 935 Articles 135 - 140

XI. 2 5APHY Court of Appeals for the Armed Forces - § 941 Articles 141 - 146

72) A, &) =1, 2369, Ao A104F, 1062 AE FHY FFE 51 7l AT, MAER
A8 % ol FHo] Exok Hngee] Age] BalAE FAPEY T (Manual for Courts-Martial: MCM]
A AR skl et HAPE Y2 o] MCM9] 4] wiet §-& Aargith

73) Solorio v. United States, 483 U.S. 435 (1987).

74) http://www.au.af.mil/aw/awc/awcgate/ucmj.htm, EFH< 20179 1€ 10¢.
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3) AP W H(Manual for Courts-Martial, MCM)
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FAElo] Qletl, Part 12 ARL TGS FAPEY B L) 74 Sl oA A4

=
Q10 ™, Part 2(Rules for Courts-Martial: RCM)= AP Aol tisiA #4skal it

al
£5] o] RCMZ T HERules)} 7+ 7ol HFH 54 (Discussion) 2= /4= 0]
Jed FAH2 AEEo] AT FAL FuojHo g g #A3S FEol= LR

75) ol & =7, 15-19%.

76) Y2 oh2 2Tt UCMI § 836 Art. 36 “(a) Pretrial, trial, and post trial procedures, including modes of proof,
for cases arising under this chapter triable in courts-martial, military commissions and other military tribunals, and
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