


IALS =2 M0l the

Hu 8 1E

Fee————— 3} 5|12
TTTTTE Ot EH | A 1

KOREA LEGISLATION RESEARCH INSTITUTE



IALS =2 M0l the
HuEH &

Comparative Legal Study on the Confirmation
Hearing System

AFA - AR (hFA SRR WA el 2p)
Kwon, Geon-Bo
AAE@TEAATL FAT9)

Kim, Ji-Hoon

2012. 12. 31.

KOREA LEGISLATION RESEARCH INSTITUTE

Fe=————— ¥} x| 011 2]
TTTTTE Ot | A 1



2 o &

1. d79 Ways 24

o,

[ AAE =3 A= 574

O ANFEIE 3AEY] AAT WEAA FrtelA LYTH
1

FuAe AWM PSS FF
L 3HAANAL AF7t AARE

O WY ANHEL AE I AAY BARA TR ADL
el AuHA Fe WA AAHE FHITY od

9ate] jEHol WAksH

a5

3}, BAR AuAZoY FANES Be & A= At

B 52 QA ESA =S &4 &9E 7291

0. 38 4sg

(] AR EE AEe oo

AYREAARE Q207 QAR ol Bap
Popr] Aol FHFRAY AW, =YY, YR
o2 1% o3Fe] FHNA A9 - |
29

O
W tlo X r&
2

=
rlr A
iy JZi

o)

N

e
=]



O

AMNFEEIA = JLdUHFA 7RG B4 =71 1
oA EAstE i, d9d, = T4 &2 dHsBA =
7l E=dE AfEHI =

L] A8 =3 A= 7&

O

O

2 Aol Ax
Agrgde o) A3}
QA HAA Y u

ez 3%

Hl
e
1o

=7H718 40 A F3ket Y

L @3 A2 A 99

O

20009 29 169 =3 AROE A4629]3 2lAF
3 9 Ao5x92 JAANFED FHS AAHste mh3
A =7t ST =AU

o
M
|
e
do
(1o

=
ro
>
oM
gl

oF FIW AL Bkl WEFTH 8HY FTRFYFR
Aok FAABAY - FARA - ABER - 4

HET BHe 2R AAATAABRT FIHADY S
439 2 FFEHE(2005.7.28), FFFE2AH2006.12.30), Tf
FHFA AW FEJUAFHA2007.12.14), FHEA9 A
91 97(20082.29), FHAN AL AU - FFAUAAAY -
QAL UL - FFLAFAQ1232) 5 ANHE
39 Yo FhEAS.



O

AARES Aol tat vjwgd AE D AAH
02 AANFEHAEE SR ANVHE T glon, Lt
o] AAHEIERN L BE /|7HE e

v QAR EAAEY AR Sok Wt B Wk
W3 QARG HARALS FBF

g Axlo] 37 FATRAAA Ao gato] Hrt.
AEdon

flo
o
ol

Re AUt dRrdstd 4FALAEE A Aok ol
gatol B moy, AR, ARATY o o s
S

7} 7bsetA e

EN

A9 AARRIAE Gl Qo] 2R oY 7Hx BA
AES ASn 1 AMYGS ANFoRR 1FALY <
ARF QoA ARAES Auste FE, FI9 ALFA
NS FAN BT & Q=S e WA J2E 0AG

el HA AdE vawHon BAGoRA FIY 9%

Holut ANAZAES] AAE mATe] YolH Fad AU

AP RE JAAAHZ7ITS 2089 =t AANHSTE
st7lole AYAA F2 7IFolBER, JAANFES7 $2% 4

AHF 7188 A 4+ QES ANTS



7
<

g

==
=

Fo A&

g se Bay
Qo] Az

=3kd A9 99 oddw 1 =37

°

=

Abell SEA o Bl Y ALE

Al
=

98z o YsiE o
R

]

O]-o
A el

]

A
O FHZAAY AuEAE ANHEINHE £

ol
o

N

3f

5

O ABAES &2 7|&o] ALY ABE A

o] H]

=
=

I3RS 99

o
jis

% 5t}

“d

A FAER v A=

[¢)

Sl o

A=

1

-

AGE A5 9

O

ol

£
Nk
ol
N

J))

—

2~ o
T A

T

| HHg

[

AFBANAE S&

-
O &

—_
fIle)

A

p—

@)

Njo

QA e BEST, AT SRSl A

O a2 2FHAA AA}

oD
DR
hiy
W

Klo
<D

o)
R3]

o)

)|
P
Y
Mo

o
o
RO

o)

K-
n



Abstract

I . Background and Purpose

[ ] Background of Confirmation Hearing

O Confirmation hearing is a proceeding adopted by a country with a
presidential system of government that strictly separates three
powers. The congress holds the proceeding that acts as a check on
the presidential power to choose personnel for public positions by
scrutinizing the eligibility and capabilities of the president’s

nominees.

[] Reasons for Failure of the Korean National Assembly’s

Confirmation Hearing

O The Korean politics has inherent problems: the president’s close
relations with the ruling party and conflicts between political

parties.

O The confirmation hearing, as it now stands, has plenty of problems
obstructing its efficient operation: its legal deadline is too short to
assess the qualifications of the candidate; the confirmation hearing
is run by two different competent agencies; documentation is
insufficient or ways to prevent false statements at the hearing are

in absence.



II. Main Contents

[ ] Significance of Confirmation Hearing

O The national assembly holds a confirmation hearing to appraise the
qualification, morality, and job suitability of a nominee for public
office such as constitutional institutions or other equivalents. The
candidate is required to attend the national assembly, answer their

questions, and make statements.

O Confirmation hearings are held in abundance not in countries with
parliamentary systems, but in countries with presidential systems,
notably, the U.S. Nations such as the Philippines and Korea with

presidential governments adopt the procedure.

[ ] Functions of Confirmation Hearing

O Promote legitimacy of a democracy

O Put the principle of power separation into practice
O Ensure the nominee’s job suitability and integrity
O Satisfy the public’s right to be informed

O Facilitate harmony and cooperation in organization of state agencies

[ ] History of Korea’s Confirmation Hearings

O The National Assembly Act was amended in February 16, 2000 to
newly insert Article 46(3) of Special Committee on Personnel
Hearing and Article 65(2) of Hearings, thereby introducing the

proceeding of confirmation hearing to Korea.



O With subsequent amendments in the National Assembly Act, a
large number of nominees for office underwent confirmation
hearings: candidates for the Prime Minister, for heads of the
National Intelligence Service and the National Tax Service, for the
Prosecutor General, for the National Police Agency Commissioner
at the request of the President-elect (Feb. 24, 2003); candidates
for a judge of the Constitutional Court of Justice, for the National
Election Commission’s members, for the State Council’s Members
at the request of the President and the Chief Justice of Supreme
Court (Jul. 28, 2005); Army General (Dec.30, 2006); the President-
elect’s nominee for Members of the State Council (Dec.14, 2007);
Korea Communications Commission’s Chairman (Feb. 29, 2008),
Fair Trade Commission’s Chairman, Financial Services Commission’s
Chairman, National Human Rights Commission’s Chairman, Bank

of Korea’s Governor (Mar.21, 2012).

[ ] Comparative Legal Consideration and Implications of Confirma-

tion Hearing

O The U.S. sets sufficient time of evaluation for confirmation hearings,
but Korea’s Special Committee on Personnel Hearing operates for

a very short period of time.

O The U.S. requires a large number of candidates for a broad category
of offices. To be specific, not only candidates for Secretaries and
Undersecretaries, but also those for Chiefs are subject to confirmation

hearings.



O The U.S. has an agency specialized in personnel management to

assist with candidate screening, but Korea has no agency exclusively

responsible for nominee verification.

The U.S. has a thoroughly manualized verification system. This
makes it possible to evaluate the morality, professionality, and

work suitability in detail.

Ill. Expected Effects

O

A diagnosis of multiple problems with the current confirmation
hearings and a suggestion of countermeasures would make it more
effective to assess prospective high-ranking officials. A legal
foundation would be laid to enable the National Assembly to fully

keep the presidential power in check.

A comparative legal analysis of latest cases overseas would serve
as primary documents for seeking measures to improve the way of

running the National Assembly or the candidate verification system.

The current law sets for a confirmation hearing just 20 days—a
period too short for judgement. Accordingly, the evaluation period
should be increased so that candidates should be fully verified at

a hearing.

Under the current law, the agencies responsible for confirmation
hearing are divided into two, on the basis of the subjects: the
Special Committee on Personnel Hearing and the competent

Standing Committee. Thus, the agencies need to be unified.

As with an investigation of state administration, a preliminary

investigation should be adopted for confirmation hearing. In other



»

words, a preliminary investigation needs to be conducted before a

full-swing appraisal.

To encourage complete document submission, if document submission
is overdue without legitimate reasons, the Committee should extend

the period of the hearing by the number of days.

An agency given the documents should explain that they should be
treated as those to be non-disclosed for legal reasons such as
privacy invasion concerns and ask the hearing members to have

closed access to the documents.

As for disclosure of documents for no legitimate reasons, sanctions
need to be imposed on copying or leaking classified documents by

a main body.

Nominees need to be guaranteed sufficient time to answer and the

right to give full answer.

In consideration of equality of witnesses and reference witnesses,
punishments should be in place for any active deception in false

statement made by the candidates themselves.

Also, the false statement should be made public under the name
of the confirmation hearing chairman at the National Assembly. A
procedure of revoke an appointment need to be devised, if a

candidate is found to have made a false statement later.

Key words : Confirmation hearing, candidates for public office,

right to choose personnel, Candidate inspection,

Separation of three powers
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Roger B. Taney Se;;::zl};yof Jackson 183243' 6. (l—izi)
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Cleb Gishing Se;::;ziyry(’f Tyler 843. 3. 3 (i)‘i)
Cleb Gishing Seg:;iyry(’f Tyler 843. 3. 3 (‘;ﬁ‘)

60) Ibid., CRS-12.
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Henry Stanbery | Attorney General Johnson 1868. 6. 2 (11:29)
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A 1 1
Warren ttorney Genera Coolidge 10 (39:41)
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A 1 1
Warren ttorney Genera Coolidge 16 (39:46)
Lewis L. Secretary of Fisenhower 1959. 6. 23
Strauss Commerce 19 (46:49)
Secretary of 23
John Tower Defense G. Bush 1989. 3. 9 (47:53)
* ZF& . George H. Hayes, The State of the United States : In History

and Practice, 2. vols. Boston : Houghton Mifflin, 1998; ¥ % -
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1 William Paterson Washington | 1793. 2. 28 | X% AHJ]
John Rutledge . 24
2 (o™ 904 Washington | 1795. 12. 15 (10:14)
3 Al der Wolcott Madi 1811. 2. 13 7
exander Wolco adison .2 (9:24)
4 John J. Crittend J. Q. Ad 1829. 2. 12 ied
n J. Crittenden . Q. m . 2.
0 ende ams (23:17)
5 R B. T Jack 1835. 3. 3 i
oger B. Taney ackson . 3. (24:21)
6 John C. S Tyl 1844. 1. 31 N
ohn C. Spencer yler .1 (21:26)
7 Reuben H. Walworth Tyler 1844. 6. 17 | X A3I]
8 Edward Ki Tyl 1844. 6. 15 G
ward King yler . 6. (29:18)
9 John C. Spencer Tyler 1844. 6. 17 | A A3
10 Reuben H. Walworth Tyler 1844. 6. 17 =47
11 Rauben H. Walworth Tyler 1845. 2. 6 A A3

Susan Navarro Smelcer, “Supreme Court Justices: Demographic Characteristics,
Professional Experience, and Legal Education, 1789-2010,” CRS Report for Congress -
R40802, April 9, 20108 =T A.

63) Henry B. Hogue, “Supreme Court Nominations Not Confirmed, 1789-August 2010,”
CRS Report for Congress- Order Code RL 31171, August 20, 2010, CRS-2; CR-18 ~24.
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12 Edward King Tyler 1845. 2. 8. | A A3I
13 John M. Read Tyler 1845. 2. 26 | AFA Aldj
14 G W. Woodward Polk 1846. 1. 22 A
eorge W. Woodwar 0 . L (20:29)
15 Edward A. Bradford Fillmore 1852. 8. 31 A+A
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) re . 2.
g g (26:25)
o) OJ o
17 William C. Micou Fillmore 1853. 2. 24 “iﬁif
18 Jeremiah S. Black Buchanan 1861. 2. 21 | AA Ay
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| R =k
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(o 2 9) I A
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(2 I 4
A71E
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24 William B. Hornblower Cleveland 1893. 10. 30 =
E4
=]
25 William B. Hornblower Cleveland 1894. 1. 15 (2—2:3 0)
26 Wheeler H. Peckh Cleveland 1894. 2. 16 -
eeler H. Peckham evelan .2 (32:41)
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27 Pierce Butler Harding 1922. 11. 28 i—-j——r
=k
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28 John J. Park H 1930. 5. 7 N
ohn J. Parker oover . 5. (39:41)
29 John Marshall Harlan II Eisenhower 1954. 11. 9 A
E4 g
. L. B. o
30 Abe Fortas (LA 1968. 10. 4 | X A3
Johnson
31 Homer Thornbe L. B. 1968. 10. 4 | X A3
my Johnson o °
Clement F. Haynsworth, ) 2A
32 I Nixon 1969. 11. 21 (45:55)
33 G. H Id C 11 Ni 1970. 4. 8 e
. Harro arswe ixon . 4. (45:51)
34 Robert H. Bork R 1987. 10. 23 2
obert H. Bor eagan . 10. (42:58)
35 John G. Roberts, Jr. G. W. Bush | 2005. 9. 6 A A3
36 Harriet E. Miers G. W. Bush | 2005. 10. 28 | A% #HF]
* Henry B. Hogue, “Supreme Court Nominations Not

oj!L

Confirmed, 1789-August 2010,” CRS Report for Congress-
Order Code RL 31171, August 20, 2010, Table 4.
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4% AR AN AEAE PV nFIAE AAAFS
HEHoR st AEstEe] AAnAVA 4AA5Ee) AFP 2
ol F Wl AAYH A AANHAZL dnl, o]Fo] FE ALY
e Fuact B3 A& ANY 6T AR Az
9ot AL FE ST AT

——’-ELT’- ?i‘%ﬂoﬂ 94'3]1 wl 7(]‘1‘01 -?4%‘5101 NeE TFES
99 3] (Commission on Appointments, CA)S] Fo& do] AdHT
STk 7L che

ojof wzt T AL HFFo] YW= FAFEHASS <
AE=HE(CA= HHY 3o &&KHo oy, 753
GuvzRy U8 ANS AW Ausgelt gw AY T
of Aol g wui TAHE FAH A7 oheh AR
FRAY AF GRE HAS Slotel A AUH 772 £dH

67) LS - A2lF, &9 =5, 233-2349.
68) 479 _4 L_—.—-r] A3l thaj A= http://www.comappt.gov.ph/E ZFZT A.
69) http://www.comappt.gov.ph/index.php?id1 =2&id2=2&id3=0 ZZ%(2012.12.9. =

).
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= A F AEHEE Y FYE WHotof = A

< e 2u@Y AT Ale=x).

A+ (Heads of Executive Departments)

Al SAF, %G AH(Ambassadors, other Public Ministers and Consuls)

- 2 FY dFH AlF olAQ A u(Officers of the Armed Forces
from the rank of Colonel or Naval Captain)

- AFRAQIAISE A Y H 3] 9 AFY 9] Y(Regular Members of the Judicial
and Bar Council)

- TUAR A USG9 PR W 9 (Chairman and Commissioner
of the Civil Service Commission)

- AAYEI S YLAT 9L (Chairman and Commissioner of the
Commission on Elections)

- A E3E Y LA 9 ¥(Chairman and Commissioner of the
Commission on Audit)

- Ay 9 2R3 9 Y (Members of the Regional and Consultative
Commissions)

- 8 A& A (Chief of Philippine National Police)

SHAT RE WR gRxwe due Jdzfdse Az WA
ool =th thAlo] 5L APH QA QY3 (Judicial and Bar C

o] FAS Fot HFEH ol FHE AEF oA AdsiA "o

ouncil)

19359 31%(1935~1971)2] A3
HOUER FAEHNY A dd Y A6 A8 wEH <
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H4F siele AAE=2ME F

=HEI = e 1291, st 12¢], ALY o= FAHH

AEHEY 4 2 AEER So w3 FAHJA &2 "AE
A ¥L3] 32, (Rules of the Commission on Appointment, ©|3d} ‘JfZ]’0]
2t Aol A FAstL U oo W= AT st E419 L=
o

4

AT oAl go] wet ASHTHGFE A1) FRFe <
g5l YAFoRA ARE SaAste, AR EAY ANF
e Beugel 398 FAUKHFH A2z). 993
U wolut FEAL FHHAHTE A152).

| Qeid AE98 ga5e T4 AFe Avnd

stelojgl e A4t
Juan Ponce Enrile AF o] &+ PMP
Alan Peter Cayetano ot YUY i=E Nacionalista
Franklin Drilon oo dyEdg = Liberal
Joker Arroyo ot YUY HFE Lakas
Miriam Defensor Santiago Aol PRP
Edgardo Angara Aol LDP
Jinggoy Estrada AE AAYF UNA
Francis Escudero Arl ol Independent
Gregorio Honasan Aol UNA
Sergio Osmena III Aol Independent
Ralph Recto Aol Liberal

70) http://www.comappt.gov.ph/index.php?id1=6&id2=3&id3=0
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Bong Revilla Aol Lakas
Vicente Sotto III o YUY & NPC
(ol &4 ¢& 2gh)
sfelofel x|z 2ot
Roilo Golez B olz} Liberal
Rodolfo Antonino o YUY & NUP
Rosendro Labadlabad o YdURdisx Liberal
Simeon Datumanong o AUEd® Lakas
Antonio Alvarez st ol NUP
Ferjenel Biron s UNA
Antonio del Rosario stE o Liberal
Rex Gatchalian s NPC
Erineo Maliksi st ol Liberal
Rodante Marcoleta s ¢ Alagad
Pedro Romualdo s Lakas
Luis Villafuerte st NPC

(2) 937F 44 A 30 oo AHFH o] AdEHAL

A, JEHEs] fdo]l ASdm(@E A6 A9=x). ALY
2E JdEFActel dsiMe AA Y Bt FEE FEAITGHE

A152).
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ALY Aed 2Ze dEAL2 AEFe] 23 FdHdY

of BjuETh HRs] Ho| FRAEL AT ﬂ;m4 B
22 AAgstel AZstolo At A% AUPANE ABE Gy
309 olel AR S| (public hearing)S E3to] FrAR] Qo] T
3 A4S AT S Ak ST AZPUsE 109 o4re] ¢4l
AR A4S AZFAAS AY WA, 21=RH 1080 AuH
ngs B By 139 2998 98] 23T Aol 10
Uo| As] Helm EAT 4 YT Al62).

AZAAF L F 2379 YA} gom, o7l 4 FHF
Ao et AAAQ AAE gERch ogd APgdslgE TR
oz oredsl YA, AN, 4t B9, AHQ
AEANAL, 5 - AENN, FTIE - =299, 1g - 2o}
Ag9ds), =% 1§ - BA9 N3, BANA, T - 49A3,
W AAA U, B - AARAN L, B} 2998,
g g, Augas By A9, 24 549499,
AN A8, FEAANAE, AU, AANAI, FH - 73
9918), 29198 ol UrhFH ASR).

o] YU3] = F 2o Jamby Madrigal Ao o] Q& Y39 H3
(Rules of the CA) AR20RE AL3lo] ajdeo A 2599 A
HAXR A3 Francisco Duqued] 9HE aitdoz AL u A

71) http://newsinfo.inquirer.net/topstories/topstories/view/20080312-12428 1/Madrigal-puts-damper
-on-promotion-of-25-military-officers.
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() FANLI ALY FE F 17U ool 2T HUYATE
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£ MATY 4 FEZY FHES A3 HEY Fof &3 A

= HAYHAE AATH. FEAY QEo A= AUAALT
o HuoHdLE AA o7t dee ¢ AL = ol AEH D
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of 7 AAE mhHok dTh AZATE AA HA A9
o ANYAS Fuste] DAYFRAS AFTH= ) E: Dt
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291999 g FA7NA HAFES ok RY NS A G

FE 499 24e W & 9ok
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o] He TAAL "e¥TALL 849 FFAEFEA disto <l
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ARES AN o] AL ulFe] AAHEG 1 HHe] §A
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siot @ 4 Qo ek A7t TAEY] dos 2ol o
Az THHE SUALN Y A4z AIelA AAHES AA
3 4 ATHAHES Y A5z 22 A3F).

() "= A% o=k 299 A4 7] F¢ oF 400049 523
gl B AdEFoto] AEHY. FHFWL T2

Hozte A9 dEs AACF st IAF 77 FAY F
(PAS: Positions Subject to Presidential Appointment with Senate Confirmation)

L HZ7A AL 1,20078 WA 1,4007] 9] o] th74)

Z]
4

74) Maeve P. Carey, “Presidential Appointments, the Senates’s Confirmation Process, and
Changes Made in the 112th Congress,” CRS Report for Congress - R41872, October 9,
2012, p.7
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(2) vt =39 AR X AR EEHEA LS FEH
2pep AL AE o FEARE o] UTFE] glon, RAFEEIY
37 FHst= AR EZTL= 23 Y0 HuEHu dEFYE A%
F2Z2E AXAT, AL FHe= AP RY Ao A
EABVEIANE E3oo] Bugh & B 2FS AXAE ¥ %ﬂ
of d¥Eoete] AE=W 208 oo AAHES upHoF 3,
AE FEA i aFARE SFUYERE 5Y oy %Qoﬂ
A&l oF gt

5. Xtz MEQ| =tH

(1) W= TAFRA GE AzFote] 2T A Ao

suse, AgUslt FEIS AN FA T

3 2Abo] Ak AN DTS JUSY IS FHFRA

of Aste] o] AWOR FHEE Atk FHFuHA B 7E
AAGEE FESH, Bastd 9Us AAHOR FAFHA 7

2o et AEES SAWTH

2) FEUEE "RJIARFEZAICA 2ad Aot HRE FET
7 A=E Id A4S 7L A ool mEW =3 A&t ¢
FEodet solle fAATA Ee B FAAMY Y -9 - 4
A LA, FALHALR, HHFHARR ]

o 2WARE ARSelof ATHASE A1), TH AAFEERYY
A
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AtA2Z A1), ARAZY 475 BL ol /e oz A
sie A9 Aolstns 5U oo ARE AEstelop sE(A12%
A2e), A2AZE 2FEE /|BE ST o o] FRE AZHA of
g gels I AgAE AZstolor FTHARE AR, AANHE

|

AA A3l ARAESS 8782 7@l AT A gleol 71%
ool zA&E AEIHA otHF wWole B 7|He olE A1

SITHAI 122 A|43).

ST rFeol MY F1 -7 Fol W WE, A4z: Iz
5 3R EX FRAIGY A7 FAY 27E WAL, 27
Bol AFAZL AW A9o] FAY Aot AET AFY U]
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