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Abstract

Next year, “Capital Market and Financial Investment Service Act” will
be enacted. This Act will alter the regulatory system of the capital market
remarkably. As of now, Korea have the regulatory system of each type of
the financial institution. The financial institution must not be allowed to
combine the management of another business. Because of a variety of the
trend of the international financial market and the necessity for the
competitiveness of the domestic financial market, Korea can't help
allowing financial institution to combine the management of another
business. At the same time, institutional reform is needed to achieve the
soundness of the financial market and the investor protection. Therefore,
the meaning of the “Capital Market and Financial Investment Service Act”
is, by unifying the relevant acts, the environmental configuration of the
functional regulation. This Act transplanted the financial regulatory model
of the UK. and the U.S. Especially, in the system of this Act, the
collective investment scheme 1is derived from the U.K. and the
comprehensive concept of the stock is derived from the U.S. In 2000, the
UK. enacted “Financial Service and Market Act 2000” and established
the unified regulation system. This Act covered not only the sector of
security and investment, but also that of banking and insurance. And, the
important character of this Act has the extensive Handbook and
Sourcebook. Handbook and Sourcebook have the detailed guidelines. This
guidelines make the regulation authority, investment manager and investor
mange effectively. Then, in the U.S., by Gramm-Leach-Bliley Act, it was
possible to make the functional regulations and combine the management

of another business. The U.S. regulates the financial market interactively



by Gramm-Leach-Bliley Act, securities law and investment company act.
In addition to that, the courts have played a important role to provide the
principle that is made by the positive judgment. So called, the
comprehensive concept of the stock, the Howey test is created by the
court. The Howey test is the interpretation principle on the comprehensive
concept of the stock, which is transplanted into “Capital Market and
Financial Investment Service Act”. This Act have had the many problems
and debates from the legislation to the enactment. And The improvement
proposals have been made. To accomplish the purpose that is the
functional regulation and investor protection, the enactment of this Act

must be accompanied by the institutional supports essentially.

% Key words : Capital Market and Financial Investment Service
Act, Collective Investment, Comprehensive concept
of a Stock, Functional Regulation, Howey Test,

Regulation of the Security and Finance.
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lo,
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I BEIALE ESe= VIEY seAE R FEEAL 7 FES
& 7]l oste] A EAL 2 FEAEE A 54T ©®
= 95999 el wE FARE AAE TP AT kA
7t F899S 1 FFelvt 485+ UL AE wolsgtth 1A 9
eo] oAM= WA A (statutory regulation)2} A}-E-7F Al (self-regulation)
o o] Y7k AATE oA F 71EY wErAEEe WAL 3
of Wgt= st HapHom Jhgel hEE WA ok 1980 =
o] % Z} A 7he] Aol ©l <ol thgk o] EW el k. &
g, By, Sdoldte Fds] FRHAAY F8Fe] $RHEEA =

ATt A A B el 2Aske] gfAlehs WA Ay
Az A = Aekan

0. FSMA A4 34A

1997 59 19 &0 42 AFAds Fdl agsss 2
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H{o
(o,
S
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3] (Securities and Investments Board; SIB)®l|

& AEAL S WHEEE AN oM, old SIBE 1997 84
‘ST AIA =89 73 (Reform of the Financial Regulatory System)'©]
e AFY HuAE FAAl AETrt ool wel 19971 10
npE el 43t SIBE FSAZ /A8l on FsA: AHA<
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TFA 71 ¢l SFA, IMRO, PIAE 2928 % 7]%5&
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713t (F8UEY, T F8UEAE (2000), 16W FxE)

# Qo] J1E FELE/H L A&AY)T (SROs)

#F o5 7 % ZEdaddr
ZHAER$]Q3] (Securities and Investments Board; | SHQHF Auk (FAAY %,
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Division of the Bank of England) bank), ©]& 35
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;S]C) WS (Friendly I A 2 (friendly societies)
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FAA T AIGA] (Investment Management Regulatory
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< & (the Credit Union Act 1979, the Insurance Companies Act 1982,
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G st T8 7F A A Al (Regulatory Framework)E A|-$-7] & 21 T}43)
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SiEeAt
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Act; FSMA),2 19981 6¥ ®<eto] AEH o] 20001 69 144 T2
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43) WAA, G w5 SR B APEAE WA AT, HAA AAEAGE
AE (2007), 24~259.
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44y AZZH[ I AF-Z Q] A Fel oJste] o] A= F=o] FH - FE A A A Ha}
o, o] & “dF o 23 Al (Principle-based Regulation)’ 2.2 & Z1Q1A] o}y «“34
o] 2]gt JfA|(Rule-based Regulation)” 2.2 & HIXo] M= o] X}ol7} 3
th AR 2AT AFHJA AFE At SUTS BuE g o
TFAl(Rule-based Regulation)”?] dZAo] Zslrtar & 4 AR, AFHESMA)L] W
&5 AAAR dFomA motetal o] &3t7] 9% 3 AF-A o= Thet
Stohw, «d 2o o] gt fA|(Principle-based Regulatlon)”-"% AAE 7F3ittar s Aol
t}. Principle-Based System©] A& X oz 9%7] Qe v T2 A7A ¢
AA7E AEEoloF gtk A HAlE, 939 F5E f0E F de AFHe] A9
of tiate] A #AHNA HxEojof gt} F WAL, AT FHEAYY B
SIAHAY e ZIATHER e 9 Fae ol A dF o] aLgEoof
gt Al AAlE, Al dol Bako ‘ﬁﬂ”oi A skd = QQmE, AP 9

il

f

B AFHQ pol7h o]Fo 5 JEm s XA WS Haw &) Dk A
ke E A A AR %L Wel7lE A, 7% ol
9l ol glojA Hekre z2A ek Al WA Al 7% el glold %

ki3 ﬁﬂré ZEA Ey, gAL P AL "ell glojM el FH ek ofHatrh EF
Principle-Based System®] &4 o2 2957 9l 3 22 Hrix9] A
of gk ojsE Ta & A e, ol8g 4 3FEL Principle-Based SystemEE]—‘:*
Rule-Based Systems F7-3lA S+ L4da B 4
ARG g2 Gl A S Feh Hh 3
FEE AABAAN] B4 B BE FEHAY 2 2AES st ¢
o] WHE 24 Ak @ B dolA A o>
TAFAAER stolw, rAIE el FofsiAl whEvh ey ol ¥ FE2 A
o qrAl R ﬁé‘Oﬂ o7 gtAlE o Wol HANZ o :
@ A FAlel Aol AujAel7] wiizel, qFHl IAT FATE FE 9l
o =, olgle AR AP ARRde] 27 H= Aol ®WAIARL qFF )7

wolar, A JFAIFAIAEo] FAel A cfrfetal B EE ek
Hgo gz o]ojx] Al Hr} (Lawrence A. Cunningham, A Prescription to Retire the
Rhetoric of “Principles-Based Systems” in Corporate Law, Securities Regulation and
Accounting, BOSTON COLLEGE LAW SCHOOL, LEGAL STUDIES RESEARCH
PAPER SERIES RESEARCH PAPER 127 (March 13, 2007) at 48~9)
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A1 E A7) 2 ARabel BH4e dneln A e 3
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gk A skl
A2 FAT ) Q7F WA AAEA = Ah G
(Regulated and Prohibited oA TFAFHE TS ot AS ditd o=
Activities) FA8FaL Yk
ofm e A7k el BAel Qzstel ol shw
AE Agaa Ak E@ om@ A8
A3 S22 sl | RAR A Adele ARE o
(Authorisation and ATt 37} e A= A4F A AGsta )
Exemption) = AV} whe zpeo} Fokyl vk Al o
el A7k e 94 1 Aw
Rdl=g
i FANFANE S Aol TRl A%
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A 7R S A%F 5 gler, aed At Fel,
(Permission To Carry JR N _ -
JA7FFHE, A7FH A Foll w3 2R S AS
On Regulated Activties) e H 5l =2 A%
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qeLg ANt A F8 FUe o
_ u
Al5H- A9l o] =) oo} S At Qrl. Zolwre z= =
(Performance Of GAo] ural AN HAM| 9 AF e AL
Regulated Activities) _ )
Fdtolofet= dF7E 2AHL T8l
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TA13 FeHY, BE51414 A A3
G, &AL Just 24 FET16
FAANG o] Has 2D AW,
Hﬁ\_ﬁz_;ql'] é?_lﬂz_u]— _{\_3{31’ H/\ﬁ-xﬂg /\1—
BRI, WETA ABAR, FETE20
+714 Txo, 1421 7554'%23, 4t
422 HAAHE W3t 1 e

_l

0. 57 -3¢ 159 24

d=o] "F-5AH] 2~ 2 Al (Financial Services and Market Law),
(°l3k, FSMA) &We HHo =2 U7AE At AThan A9
A1 %] (market confidence), YRt 5] A& (public awareness), FA-AF B
% (protection of consumers), w8 HZ 2 FA(reduction of financial
crime) 5o 1ARIH, 7HE FTAlo] He BAE <R BErdhe

e ok 4 Ak wekA FSMA] oldte] YR FSAZ} Salehs

47) AQ1A, AAIA, 361.

48) J=9] “FgAH|~ L AW (Financial Services and Market Law)”(°]3}, FSMA)
& Part 1914 J=9] F3dF§757]3< Financial Services Authority(©]3}, FSA)<]
AYEAE A A Ak Teln Azzeld FARERAS e

ol ytAstaL gl o#d FFEHo] & = FATHFHF FHoR Y
5 A Ak
FSMA Part I, Section 2, The Authority’s general duties
(1) In discharging its general functions the Authority must, so far The Authority’s as
is reasonably possible, act in a way - general duties.
(a) which is compatible with the regulatory objectives; and
(b) which the Authority considers most appropriate for the purpose of meeting
those objectives.
(2) The regulatory objectives are
(a) market confidence;
(b) public awareness;
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STHEENEY H42 FSMACA FA4sta e vkeh Zo] a84
2wl A A4, A= digk diFe ol T3, 5§
Aol gk AHe BE, g8 HAo o] FA& 5 47HA AMEE
LA o7 3tal 9l (FSMA Section 2-6). WA T§A|2~Elo] AlFA
TAE FEHe] AAxHeRmA FHALHY] dA 2o v e
e MF o R ARARES] FEAHE dHEna B 5 9l
otk a2Ela gEA ="l gk ﬂ%%—ﬂ olaf Tl FAE WREI 74
T TE7delA BT TheAol A= fdel w3 ARE S5
Aol Al AlgFFozH ofd gk ol E TN 53] 57
B3] FHopgk avAtEe] i JWFuE, g8A0E AHe &3}
el A Fol 1 W&ol "nth Ad 9 Fapd gad, FAAe] &

(c) the protection of consumers; and

(d) the reduction of financial crime.

(3) In discharging its general functions the Authority must have regard to

(a) the need to use its resources in the most efficient and economic way;

(b) the responsibilities of those who manage the affairs of authorized persons;

(c) the principle that a burden or restriction which is imposed on a person, or on
the carrying on of an activity, should be proportionate to the benefits,
considered in general terms, which are expected to result from the imposition
of that burden or restriction;

(d) the desirability of facilitating innovation in connection with regulated activities;

(e) the international character of financial services and markets and the desirability
of maintaining the competitive position of the United Kingdom;

(f) the need to minimize the adverse effects on competition that may arise from
anything done in the discharge of those functions;

(g) the desirability of facilitating competition between those who are subject to any
form of regulation by the Authority.

(4) The Authority’s general functions are

(a) its function of making rules under this Act (considered as a whole);

(b) its function of preparing and issuing codes under this Act (considered as a
whole);

(c) its functions in relation to the giving of general guidance (considered as a
whole); and

(d) its function of determining the general policy and principles by reference to
which it performs particular functions.

(5) “General guidance” has the meaning given in section 158(5).
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44, 2o AR Aes S8 aganAel WE AE3d s 9
3 gx==9 Fol whek % A . 4
Z1¢e ke BEd gaaw g7 FHeE, 493 ¥, A

2o BE 5o AHdA gl X~F(prudential risk), AF7]ol ok i W

sl
L 4
59 5 Ag% g ~F(bad faith risk), &8E<] Fufo A

o o
P H
1o,

gl . &9 . AREG THEH FEoR It
Aot oleldt TeRFe A E Al HES FHTHA)

1. td7]13

FSMA S| TrAlt7do] &
SAIAE o] & 5 vk 1

A=, FSMAC] <Aste] AyE F5757]32] Financial Service
Authority(°] 3}, FSA)= A& A8 fFA19 dFE FA3H7] 9135+
G SHAIEe] A (integrity) S 7S A A9t A AFA(clearing

house) 2 A|%7]HFA| 3 A (market infrastructure providers)ol] tst 7hHi

49) =545, A7 FELE7IH (2004.2), 592~949H.
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I APEFAISF AMAAIE AT R FSAE 9= SHAH

7] ¥ (deposit-takers)ll o gt
T ¥ 5§ X (building societies) B A& F(credit union)®] A=
z

2}
Pt o5 7)ol A (%“i%%ﬂ] ek de e AEEE

o

=) Aol fofz=ghe] fLTFAl, @ Lloydse] 974
ol tiek AES %tk FSAY Rl tHek arAlet =
T3 A2 magol mAHQl qFAFt=el ekl B A A
(policyholder)”} A3t 355 Alefsilths A=E Fi1, B3|}
SRzl A5 ot S FASH tistes gl stk

A3 ALl tigh 1fA4l&= FSA®S] 5= (Investment Firms Division)ol A]

OIN N2

o

Fol A=d], FAFA7] 5383 F(global fund management operations),
lEr7<]-%?'5§(investment banks), 2% 7<) (large UK stockbrokers).2. = 5-E

A =FEAEAANTIA oF 7,50001 o] SHEWHE HES TP

[a——

2. A3 ¢
O

FSMAT 8§99 tdel de AS tAWGd= gL, o
2 ek Al o)A 3 9 (regulated activities)E 3] 7F(authorization) =+ W

Al(exemption)glo] FAF + ok WA FAANRS A G

Ey

50) WAIH, AARILA, 31,
51) A9 - AeA, AAEE, 32~33W FE.
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ATES) FSMAS] A& At 89 dhs dS ol&ate] A9
Hol vt FANAA Y= FSMA A22%0 A «gddozx J9u=
‘E 3 Q] (activity of a specified kind)’ZA (a) ‘SAHFAP S #AAFHE
B2, (b) BE TH A AR J9HE IAFTH FA
719-¢F HEE P9 E Iy E Edetes Adowm vl IEAAHS

AQee A
A3 FAH “BARIAE dF 5 3
gefelonne] FAA, FAANR 4 L £8 Fom 2
4, 579 5 RE 2899 ¥PUY w3, FSMAAAS A %

e, £ o]o]e EFW) of ted “EREA
da <FAWgRdel AL At e FA A e,
FSMA®l olste] “SA%A" AANL ATl sl Fefsia )

4=

o

Are BE AL,

52) FSMA Part II Regulated And Prohibited Activities, The general prohibition, Section 19
(1) No person may carry on a regulated activity in the United Kingdom, or purport
to do so, unless he is -
(a) an authorized person; or
(b) an exempt person.
(2) The prohibition is referred to in this Act as the general prohibition.
53) FSMA Section 22. Regulated activities
(1) An activity is a regulated activity for the purposes of this Act if it is an
activity of a specified kind which is carried on by way of business and
(a) relates to an investment of a specified kind; or
(b) in the case of an activity of a kind which is also specified for the purposes
of this paragraph, is carried on in relation to property of any kind.
(2) Schedule 2 makes provision supplementing this section.
(3) Nothing in Schedule 2 limits the powers conferred by subsection (1).
(4) “Investment” includes any asset, right or interest.
(5) “Specified” means specified in an order made by the Treasury.
54) The Financial Services and Markets Act 2000 (Regulated Activities) Order 2001, SI
2001/544.
55) A - AeAl, AAEE, 37,
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ol EH TP E3tE £ dE FAE FSMA H-4:4129] Al2K-d] 4

AlEe] glar, FAI G RN Zsstar = 9ol deiM = &

(2) AT 91

FSMA: At 485 9] o] “41??} EEARL oo}t o AIRES FFal A
Foll AR NE Aot=s Adstar o AFFE ol uket

T Al o232 9] % (Regulated Activities Order)S A1 skl th. o4 dl -3 ¢

Fe 58P T wete] 23H= FEES e ol Vs
skal At
£ 3 9] (specified activities)olli= @ o|=2] I F (accepting deposits),

@ HEAk AZA E o 2‘Sg(effecting and carrying out contracts of
insurance), @ =210 2 9] FX}A | (effecting investments as principal),
@ gleloz o] FAA P (dealing in investments as agent), & FA}
o] Z7N(arranging deals in investments), ® FA}2] <#-8(managing investment),
@ FA B3& % 32 (safeguarding and administering investments),
ERRlS Hlste]l Sy #AHS FH AAE EFESh= P H(sending
dematerialized instructions), @ FFFAFE] T3S Y 2 (establishing
etc. a collective investment scheme), (0 ©|3[&AX} AFAFEo| #3+ 3
%] (establishing etc, a stakeholder pension scheme), ) FAFAMZ-(advising
on investments), @ Zo|=H A A3t P, @ Ak
(funeral plan contracts), (4 =22 & )& 7] %F(regulated mortgage contracts),
® 5439 olse] F2l(agreeing to carry on specified kinds of activity)
o] x3Eh

FSMA A A|&}ol A “FAKinvestment)’= E& A4 A, 52

o]
(any asset, right or interest)S X &3t} (A|22% 4 o] 7h&-d|, “5A
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Y AH(specified investments)’ol] TS “FFA 370 = A7Fe}
22 71er A7 7&3]5]%31, Shol| A OJTSL@ Hie} ZHo] FSMAT “5
BFAP AAAES AFFl el Foetar v «SAFAPol| E3hE
T U= FAE FSMA, F-54 29 AT oA =] Qo F= A
F7F A AgkE PAkete] A A skE F A (investment)oll = @ <l
%L(deposits) @ R P72 (contracts of insurance), @ T2 T AHZA|F
(shares etc), @ AFAll, CD 52| -5*(instruments creating or acknowledging
indebtedness), & A5 - &3 Al(government and public securities), ©® @~
©®9] EAFA e disk A} o] (warrants) 5 FAAAF-] 5T
(instruments giving entitlement to investments), 7 Q@~62] 575} tj
St A (certificates representing certain securities), @ | HFAMIEL] A
+-(uniped in a collective investment scheme), @ ©]al|TAIR}AF %«]
A (rights under a stakeholder pension scheme), 10 +%(option), @ A
(futures), @ x4 A 2| Al 2F(contracts for differences etc.), @3 Zo]=AIt] A
o]Ed 2] 7})(Lloyd's syndicate capacity and syndicate membership), (19
8 Al ©K(funeral plan contracts), @ 22 R )% 7] 2F(regulated mortgage
contracts), ® FAo] gt Ha] Hi= ©](right to or interests in

investments) 5 ©] 3 $F¥ t}.56)

FSMAT w8t A= gedste] dnbajolw 712l A9 <7

=
& AAGHA, o5 T3 PAAH o= A FSAolA FAlAgHS H-
shal gtk weEbA FSAE 93] 14 Rlo] FSASl qfde= A H
NS 5 e AdS 7HAaL o, A Wi ietee 4

56) A9 - A, AAE=E, 38,
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i
ol

e 7ML 7IEAAR S Bkl Al EA A Hed = Qe

Atk olH g Age] A< Ao EA FSAE A FA 7]
(prudential standards) % 3J¢]5F4] 7]<=(conduct of business standards
Aoty A4 A 7159 Ae diEEo]l 93 AEC)S] 7

T A7) v A3 Y A4 K375 3] (Basel Committee on

[e]
=
Zkq1

i MN

—_—

Banking Supervision, International Association of Insurance Supervisor)<]
71l Ak glem 21 el 3)A, AL E7F B FRATIES A
Aok At 712 AnRkel BEste] Fa3 Aow JFAe7]
= (Conduct of Business Standards Division)o| A ©d3gtt}. 18|31 FSA
© w8 3AE FSARYE Is|7FE wol et e ol U

AEFS ARE 5 Aok

2. 3899 <l - 3 7Hauthorization)

FSMAE ti-ie 58395 AU/ 9 (regulated activities) =
TgskaL ol gk qfAl Gl E 8] sl 3] 7Hauthorization)s8)
E FASstes AAsta v & ERE At A 4R
A%, 7S ¥ AHauthorized person)S-2 Q1717F WHAH A

(exempted person)ol] A RE oe]H oz FEETE9) FANAYHE

3

58) Sl7ksh B7hE TRANH, Qrke GFNA FANFBACAFEA, AR, 9
o] B, AL S, FANE 5I1F T 5 A AAomA Ml R
HL7F SAEY A7Fe] dE2= d=eld 589 g5 Y Hx sUkE
gtk s7ks AR SRS R AeA SEdTEE ke de s 2
o FgANA AR A4z o3 208 253 "art Jon s 24
25 WAAS, 24K, FEF A4 A9 Fol ATk (AAA, AARIA, 467)

59) FSMA Part II Regulated And Prohibited Activities, The general prohibition, Section 19
(1) No person may carry on a regulated activity in the United Kingdom, or purport

o e ot

to do so, unless he is -
(a) an authorized person; or
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Gzt s FEIIROL Qske] H5o] ALY AR 7t
W A7k QbR WA ga FANYBNE @ Aol o
WAE P ¥a, Adst FEsA oS wAR fus
o A5 AZIT & Yrked SAW 7k glo] ZF Uur

FAS gud A= WHWNE Al AP o] HThe) =

(b) an exempt person.

(2) The prohibition is referred to in this Act as the general prohibition.
60) o171Me] Fg7IHe WARW ohld 2@, AAYPAE TP Adoln.

Sele SIrle el R FERRIS AT S acka & Aol =
Felbe ARAFEGULAAE FANEE QA HApe] DA WL, 2
Folh AAGYA, W F RE AP Eas] FAGT Ak oleF BEE
7o) FSMAY Felel ARAZETH] SEFAE B0 ke 4e

wrgsitha & ol
61) FSMA Part II Regulated And Prohibited Activities, Requirement for permission,

Section 20

(1) If an authorized person carries on a regulated activity in the United Kingdom, or
purports to do so, otherwise than in accordance with permission
(a) given to him by the Authority under Part IV, or
(b) resulting from any other provision of this Act, he is to be taken to have

contravened a requirement imposed on him by the Authority under this Act.

(2) The contravention does not
(a) make a person guilty of an offence;

(b) make any transaction void or unenforceable; or
(c) (subject to subsection (3)) give rise to any right of action for breach of
statutory duty.

(3) In prescribed cases the contravention is actionable at the suit of a person who
suffers loss as a result of the contravention, subject to the defences and other
incidents applying to actions for breach of statutory duty.

62) FSMA Part II Regulated And Prohibited Activities, Offences, Section 23

(1) A person who contravenes the general prohibition is guilty of an offence and
liable -

(a) on summary conviction, to imprisonment for a term not exceeding six months
or a fine not exceeding the statutory maximum, or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding two
years or a fine, or both.

(2) In this Act “an authorization offence” means an offence under this section.

(3) In proceedings for an authorisation offence it is a defence for the accused to
show that he took all reasonable precautions and exercised all due diligence to
avoid committing the offence.
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3, FSMAL Qb FA74el et FgAde ael wat 74
2 Fu gk FANTRANE e AN D FHe]
o]ol7l Gl Fupgel thste] HeEe 7hA RITHD) Frpge
Folol et olAskgW FAHY Al WA JTE & Udu @

o} FEE PO A% £ WYL PTE & rked

@) - 87 27

i

[¢]

A-37F g elel el = FE7IHe] Al th 3 9] (Regulated
Activities)oll | Fdl= GPS daAF = A= FSARFE <l-d7tE
kool dhtbar A3 Utk (FSMA Section 19) TFAIthA 3£ 3
A= FEA29) A AFe Al gt Bl AAMEA A =
RO, o595 (Deposit Taking), A FE 2 #5527 (accepting
deposits) &= XEFTTE FSMA Al44- 4125 &7Fe] H4271(The
threshold conditions)oll ¥#3l 43t A=dl, 37t A4 Ad #s
EARE A2 FSMA 54 6ol A= Aok &, A, 2 Al
29 Ao Fasgk AR AA s B 2P| F 7HA
Gl diste] 1S Fa Ak AAHATE AH T AT EN B

63) FSMA Part II Regulated And Prohibited Activities, Enforceability of agreements
Section 26
(1) An agreement made by a person in the course of carrying on a regulated activity
in contravention of the general prohibition is unenforceable against the other party.
(2) The other party is entitled to recover -
(a) any money or other property paid or transferred by him under the agreement; and
(b) compensation for any loss sustained by him as a result of having parted with it.
(3) “Agreement” means an agreement -
(a) made after this section comes into force; and
(b) the making or performance of which constitutes, or is part of, the regulated activity
in question.
(4) This section does not apply if the regulated activity is accepting deposits.
64) webA Al Fd2 & AFS olfst= Zlo] A|oA o2& wedl= A
o 29< FAsa, 2@ ded= T A ags FAT v o] AHE

Fost £ls) wAE AT £ A ol B8 AU QA FAE £
S Ul £2@ 9lo] 1 Ao a9
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A 998 TFF Aol Fa AP W, $5E folzy
2 Lloyds®] 3 gojojof @k a@a 2Age F91shr] gaiM s
meleluh gtelofo . =, °§°§i 2AA ade AL T

o2

a7t 4L AL 2T AL WA
office)o|Ht &5 ¥ A2 (registered ofﬁce)7]-
th Gl EHE 7RI AS WhEAl ol A
of gtk AlA|, AAQle] RIANG A3|AL 5 SEdAlel A= A= <
sto] S5 HEd AL WElE o A= O}W Ao dA ade
AZQA4ET 9 589 I T8 A4S BigE AS, 2

o | o A A9l AgaA ong sele A

A 2.71(fit and proper test)= W] $HT}.69)

(3) 2 - 37 A

)

ol A Fg7]3o] 3 7Hauthorization)S W WHS A F 1A
7F doh A A e dlel g 5878 <17Hpermission)

= Zolth kA B F87132 sty 52 1 o)Ak Al
PAE A9l A 584 AVME FASdoF sk e g
9lo] EU=7}ell A X}Eﬂéoﬂ o)k Q- &7HE W F§7]¥ %= FSMA
Aol ojA= Q- 37k A= FFET FSMAE o] fAl
FE9 AAdd digk A7bEAE FFE FAskA Ak Ao
Qe digh B3A7FEAE FSMA Al4ol 4 =o] 7] wlie] 17}
A= B8 Al4E AP (Part IV Regime)2hal H-2uv). mebA] 25 f
A dAHNE FHstaA} sk A= A4l FAE Aapel| whet 5F

ox i

£ 1o

65) A9 - A, A=, 329,

66) < - &7PEAE FAHoR B, FSA ©dAATe] A HE(Pre-application meetings),
Q1 - 3] 7}41% (Application for permlsswn) Q1 - 37} AKDetermining Applications)] 2=

ey, ApdEEEAs B, 9l - 7F AR AACl oA FsASl 719E7l
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3. AAA A

B Aol e

=} o]F AHAE Fad AFE 251 93 e Al 7
< gtk Q1 - S7HE waxt sk rAlgPdalel wel Bash AR 3 ARe 9]
FSA®E ¢l - &7kl A F7atee] AEs 878
7F ARl §ggtel et 4FS AR A a7 ¢ o 2 ZHAL 37
Al AR, 71EF FSAS] 5ls whe Hit7t=FE 9 ERlo] o] &Ht) <l - &7te] 4lH
o] QoW FSA®] Aol 1xp#| o g Q1 - &7F 7] F3F ofF 9 #ARIY] HAES
AR Ateivtal HeEE A9 Fd9S Q- &7t ska Q- EF Vel BEsl]
ko] gt do] dositty AHEE A4S dAHYe] F4 5 ASS FIstAY
Q- 37 AR HekS AAJgt) AjtelA| Fokar ddd g B3 AHE wHelith
FSA 2]9¥o] A|gk(limitation), X.-$Hrequirement), &3 (refusal) ] S FrE3F A5 <l - 37}
AHAL FSA #1727 919 3](Regulatory Decisions Committee)= ©]¥= 1L 5 ]3| =
2GR HS B0l HE AR (F8459, AAKIA(2004), 632~6331)

67) FSA, A New Regulator for the New Millennium (January 2000) 33,

68) TFAAAR AT Hxve 2 F871%Y A4 uE fEE 1@ e

(Corporate Authorization Department)@} AFAAI 8], A2A7A,
]

= lo

£ 3t BRE S8R RE ddw AAAS FAT F de A A|~H
2 F A Al = (appropriate system and contro)E ZXE AI} EF35I3 AT g o
St A7) AHE B &S AFESA old dlYste A A A A Y(adequate financial
resources)e R AL Q7stE Zolt wEA FFAAGFAVZAAE 5§
717 G4 FF FARle]l VITo]l A Qe APl wep A8d %
RS A "ok &@x BEgdel A $-ol= ECH It (directives)o] 4=8-o]g= Al
ko= <Qlate] dAAHoR HEF dig 7ES EEste] At A FElA
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O A4} 2HAA A - A F-FHA(direct creditor relationship)E 7}4]

At 7139 fﬂrﬁ—‘li Qlste] Mol F-ukH 2 AH(unsecured
, AF-ZT(insolvency) 7} A174e] AlE|E sfst
A H= 713 dss3 7, B33 Ale]l Ay s Adst
= 7]3o] 7o) E3tE T

creditors)”’} & 4%

® Az AFAL A7 - AFDATL Qo] T)we] TpaE A 5o
o Eal7h wASRA = Alw, FRAAY Aokl V)2 d

= A
FZH(contractually based investment)E T A, &9, £AS = 7]
w0l TPt ERAAATANEORAE U402 @9 7]
gl Al= @9 7]l vlste] $k3td V=S, @9 7lHelAl= o
ekste 7S A&skA "0

Y VTS AN A =stal vk (HAIA, AARILA, 517)

69) A, AAKILA, 51~52%.

70) SEARAGTAVIES 71EE 7]—v—°ﬂ A1 gloju) 913 7] (risk by risk approach)
S AAgt FFARATAIES A AP BFRE AlEH P(credit risk), A
9] &l (market risk), =< ]ﬁ(operatlonal risk) 0.2 Fg7)de] 2 £4 £ gt Z
HWE ¢ e T83% AFS VIFeR gtk old wat 7 87| dFRA R
HAA AR Q A(base capital requirement)S A 2]&tal LE 7)o Ql7tel #A flo] F
dgt 7o ALE Wk (HAA, AARIA, 52¥)
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V. 59 Tt
LA FAE

() 74

FSAT 7|29 SAY9H #4488 AFqtAVIe== sAHoE AVkd
8718 JFATATIES ddststith. o83 9l (financial
promotion) TF Al & 7d-F-ol= FSMAe°l| 93 M= FHAIHHo=z Tds
stal Yok FSAZF AR HF-B9] 1A 715 (Conduct of business
sourcebook; COB)> AH| A} A3t tf$-9F aapyojm Hro 7] %3t
Ag gl A a84de HHo® stal vk dFBerAvIEe 5
2 A7t BT An|RF Alole] AR wH, AH| Ao tiEt AR
© AHAE AA%E A e B anjake] AAld gk Ayt %
gko] qFAgstal Uk

HA

i

(2) Conduct of business sourcebook(COB)2] 7l &

COBE FSA9] 1A - AF 9] dF-2A FSAel &l &%= 7199
AAEE dAaLl S A3k < E‘r COBS] UL =z Ex13|Alo] o
3t #EFL 1y o
= Ao kAol A Adgh o

71) GFE olsh gol R FEU) AL FEHAA, o A A
797128 BA5E 24 oJste] BA - e AT

72) WAIA, AARILA, 55~564.

73) Conduct of business sourcebook(COB)+= FSA7} 2t 5
2th FSAE FSMAS Al8S Hul o] €@ zola gH20= %ogs 7]
AA et 22 449 Handbooks A= H k- sitt. 879 Faodk &
st T, COBE L F & ¥4 3FHErt FSA Handbook U}
TEt. @ Glossary, @ High Level Standards, 3) Prudential Standards, @ Business
Standards, (® Regulatory Processes, ® Redress, @) Specialist sourcebooks, Listing,
Prospectus and Disclosure, @ Handbook Guides, {0 Regulatory Guides.
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% COBS| 7] 274

2. 5
COBS 1 & (Application)
COBS 2 | 93972 2% (Conduct of business obligations)
COBS 3 | 27 gt &5 (Client categorization)
4043 e DA% s 9 A
COBS 4 o . . . . . .
(Communicating with clients, including financial promotions)
COBS 5 | 9742 2AIAT (Distance communications)
COBS 6 3|ALe} Au)2 2 AFsto] #ek A B (Information about the firm,
its services and remuneration)
COBS 7 | 28 %7l (Insurance mediation)
COBS 8 | 117479 9| (Client agreements)
COBS 9 71%*—1 <ﬂ. RS 2ES A3hdel 93 (Suitability, including
basic advice)
H] A 1] =0l Qloj A 9] X 3+A (Appropriateness, for non-advised
COBS 10 .
services)
COBS 11 | A % 9 (Dealing and managing)
COBS 12 | FA}ol ##3s ZA} (Investment research)
COBS 13 | %Kol 33t FH] (Preparing product information)
A gt AEHKRe] AF (Providing product information to
coBs 14 | e o &P
clients)
COBS 15 | 4 (Cancellation)

74) FSA, The Handbook, Business Standards, Conduct of Business Sourcebook.
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a8

COBS 16 | 7o gk A K o] Xl (Reporting information to clients)

COBS 17 A7l aFHge] o] #3 % (Claims handling for long-term

COBS 18 | Ad<=3]AFe] & ARQE (Specialist Regimes)

COBS 19 | gl &3+ F7124<20 174 (Pensions supplementary provisions)

COBS 20 | o]¢lH]d2] H3F (With-profits)

COBS 21 | &&ARI] AA (Permitted Links)

7193 714z vFdk BAll o d9viEs AAgsta A
813l7] $lske], COBY WEES &FEt 5, 714y 23] A1
of 35, uAel dig 2w, 1S A3 Ao, o] Ha &
FaUgoR 3 = COBE 7Y AAES Iy s 2s
EHow stal 9t ol COBY W& 1SR stda 343t
3 gRAoR FES ARE FHEAL o] AR FAT F U=
% 3k Ae A st drtk oy e WS Fako] AR A
ol gdAow A = UALF o WS VU = A Ao

FEUFAND Foke) FAL TFAAL THYS AL PAS
o

e S x3et= JAIAES 9wl FSMA Section 21

75) FSMA Part II, Section 21, Financial promotion,
(1) A person (“A”) must not, in the course of business, communicate an invitation or
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AE 89S 372> AH(authorised person)2} A o}t Zl(un-
authorised person)E& T-&3dte] &7HE WS A= COBY A& WL,
37E HbA] e 2] AR YE FSMA Section 219 fA|E Hb+=
U} FSMAT F 739 3F3l(advertisement)®} unsolicited calle] 7Id S H
23 ot S T3 Fol& oA Y (communication)®| 2= 7

< TrAskaL vk E=7E de, 1Y, Sl tie wAdHE dds)

8% H1E we Ao S we 4T AANT FEAI
QI7}E whA] o}y 3t A= 4HF“(in the course of business) F+AFad ¢l
9] Zkoi(engage in investment activity)ES T & - <l(invitation or
inducement)sl= W-82] oA E(communication)S & 4= $Ith. (FSMA
Section 21(1),(2)) A2 AFBAHl o5 WA} He A5ol=
Aol et FSMAZSl AftAlE e A= GAAE S tdiido]

inducement to engage in investment activity. promotion.
(2) But subsection (1) does not apply if -
(a) A is an authorized person; or
(b) the content of the communication is approved for the purposes of this section by
an authorised person.

(3) In the case of a communication originating outside the United Kingdom,
subsection (1) applies only if the communication is capable of having an effect in
the United Kingdom.

(4) The Treasury may by order specify circumstances in which a person is to be
regarded for the purposes of subsection (1) as -

(a) acting in the course of business;
(b) not acting in the course of business.

(5) The Treasury may by order specify circumstances (which may include compliance
with financial promotion rules) in which subsection (1) does not apply.

(6) An order under subsection (5) may, in particular, provide that subsection (1) does
not apply in relation to communications -

(a) of a specified description;

(b) originating in a specified country or territory outside the United Kingdom;

(c) originating in a country or territory which falls within a specified description of country
or territory outside the United Kingdom; or

(d) originating outside the United Kingdom.
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76) o571, BT A % TFAAA, SARAT A1A 15 (2000), 3087,

77) AR I FEE FSMA 2x27F “Al A E S FSAS FAREERe A
HAZ A e &4 WE FrolE 4= Qr}. AT O EA “f\l%}ii”f’% ?—i
8448 2 7EA7)F obd Aol gt A]/‘%%%Ol dolks W dA I A&
Agggo] A7MARD F89A TAAE o A FS, L B °J7}X}
9 Ffﬂ]ﬂwﬁﬂﬁﬂ‘ji TA 7R &l FA mE & k. AN A= o]
ExT AR e W9 Ao gxtEe] FAdta Qi ol AFFAY
o] ol 7] wjEol] o592 Fel Uit FAAFE HE o= otn PAH A &
Zo] w XA A HE AeF BT wEa AS Basor & A7)
ol Aol g5 FFe AY AWSA FeE JHo] LASA Hrh (o]
<71, AA=E, 3109)
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MAR 1.1 | 48 2 a4 (Application and interpretation)

MAR 12 | A3EE : YHEE (Market Abuse: general)

MAR 1.3 | A19€ : WFAAZ (Market abuse : insider dealing)

MAR 14 | A]dEE : F2 3 A (Market abuse : improper disclosure)

MAR 1.5 | A&E& .

o,

Hol HAH-8 (Market abuse : misuse of information)

MAR 1.6 | A7dg8 : AJAIZ=4 A (Market abuse : manipulating transactions)

MAR 1.7 | A1gg : A2 339 (Market abuse : manipulating devices)

MAR 1.8 | AdEE : 3]914E X (Market abuse : dissemination)

Al 0 A 39 (Market abuse : misleading behaviour,

distortion)

MAR 1.9

MAR 1.10 | A AR <9 (Statutory exceptions)

78) Code of Market Conduct III

79) o571, AA=E, 3119

80) FDA, The Handbook, Business Standards, Market Conduct, The Code of Market
Conduct Sourcebook.
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81) FSMA Part VIII Penalties for Market Abuse, Market abuse, Section 118
(1) For the purposes of this Act, market abuse is behaviour (whether by one person
alone or by two or more persons jointly or in concert) -

(a) which occurs in relation to qualifying investments traded on a market to

which this section applies;

(b) which satisfies any one or more of the conditions set out in subsection (2); and

(c) which is likely to be regarded by a regular user of that market who is aware

of the behaviour as a failure on the part of the person or persons concerned
to observe the standard of behaviour reasonably expected of a person in his
or their position in relation to the market.
82) FSMA Part VIII Penalties for Market Abuse, Market abuse, Section 118
(2) The conditions are that -

(a) the behaviour is based on information which is not generally available to
those using the market but which, if available to a regular user of the market,
would or would be likely to be regarded by him as relevant when deciding the
terms on which transactions in investments of the kind in question should be
effected;

(b) the behaviour is likely to give a regular user of the market a false or
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misleading impression as to the supply of, or demand for, or as to the price or
value of, investments of the kind in question;

(c) a regular user of the market would, or would be likely to, regard the
behaviour as behaviour which would, or would be likely to, distort the market
in investments of the kind in question.

(5) Behaviour is to be disregarded for the purposes of subsection (1) unless it occurs -

(a) in the United Kingdom; or

(b) in relation to qualifying investments traded on a market to which this section
applies which is situated in the United Kingdom or which is accessible
electronically in the United Kingdom.
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71H=e] oldf|dE AT =87 % (Financial Services Authority:
FSA)¢| &%+ 8 % (Financial Services and Markets Act 2000: FSMA) A
153%2] FA8ne) o3t S wol AAs = dH9 A4S 53
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86) FSMA section 147 : Control of information rules.

(1) The Authority may make rules (“control of information rules”) about the
disclosure and use of information held by an authorized person (“A”).

(2) Control of information rules may -

(a) require the withholding of information which A would otherwise have to
disclose to a person (“B”) for or with whom A does business in the course of
carrying on any regulated or other activity;

(b) specify circumstances in which A may withhold information which he would
otherwise have to disclose to B;

(c) require A not to use for the benefit of B information A holds which A would
otherwise have to use in that way;

(d) specify circumstances in which A may decide not to use for the benefit of B
information A holds which A would otherwise have to use in that way.

87) FSMA Section 153 Rule-making instruments

(1) Any power conferred on the Authority to make rules is exercisable in writing.

(2) An instrument by which rules are made by the Authority (“a rule making
instrument”) must specify the provision under which the rules are made.

(3) To the extent to which a rule-making instrument does not comply with subsection
(2), it is void.

(4) A rule-making instrument must be published by the Authority in the way
appearing to the Authority to be best calculated to bring it to the attention of the
public.

(5) The Authority may charge a reasonable fee for providing a person with a copy of
a rule-making instrument.

(6) A person is not to be taken to have contravened any rule made by the Authority
if he shows that at the time of the alleged contravention the  rule-making

instrument concerned had not been made available in accordance with this section.
88) oLl gTolA= olEldTe] EAE sMAsted dolA F&T= BE Al
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90) FSMA Section 397 Misleading statements and practices

(2) A person to whom subsection (1) applies is guilty of an offence if he makes the
statement, promise or forecast or conceals the facts for the purpose of inducing, or
is reckless as to whether it may induce, another person (whether or not the person
to whom the statement, promise or forecast is made) -

(a) to enter or offer to enter into, or to refrain from entering or offering to enter
into, a relevant agreement; or

(b) to exercise, or refrain from exercising, any rights conferred by a relevant
investment.

(3) Any person who does any act or engages in any course of conduct which creates
a false or misleading impression as to the market in or the price or value of any
relevant investments is guilty of an offence if he does so for the purpose of
creating that impression and of thereby inducing another person to acquire, dispose
of, subscribe for or underwrite those investments or to refrain from doing so or to
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exercise, or refrain from exercising, any rights conferred by those investments.
91) SYSC 10.2 Chinese walls, SYSC 10.2.3 Effect of rules

SYSC 10.2.2 R is made under section 147 of the Act (Control of information rules).

It has the following effect:

(1) acting in conformity with SYSC 10.2.2 R (1) provides a defence against
proceedings brought under section 397(2) or (3) of the Act (Misleading
statements and practices) - see sections 397(4) and (5)(c);

(2) behaviour in conformity with SYSC 10.2.2 R (1) does not amount to market
abuse (see SYSC 10.2.2 R (4)); and

(3) acting in conformity with SYSC 10.2.2 R (1) provides a defence for a firm
against FSA enforcement action, or an action for damages under section 150 of
the Act, based on a breach of a relevant requirement to disclose or use this

information.
92) Akxl, AA =, 56~574.
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93) FSMA Section 243 Authorization orders.
(1) If, on an application under section 242 in respect of a unit trust scheme, the
Authority
(a) is satisfied that the scheme complies with the requirements set out in this section,
(b) is satisfied that the scheme complies with the requirements of the trust scheme
rules, and
(c) has been provided with a copy of the trust deed and a certificate signed by a
solicitor to the effect that it complies with such of the requirements of this
section or those rules as relate to its contents, the Authority may make an
order declaring the scheme to be an authorized unit trust scheme.
(2) If the Authority makes an order under subsection (1), it must give written notice
of the order to the applicant.

94) F=rol A HFAtel thad ovdls Hxo Rojeta & = 1958 "AH]
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A= 5 7 vk 2HA Y Sd3A
fund)i2dol]l P& AHAlstaL glem AkeEd T FAAEY, FAb

Qelgie] AGA o Folaha Qi Agelchi
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s
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© THP} Akl A AGAl HEAEE (Chinese wall)2] AF-8-

n ol A 4 B2 (Chinese wall)2 #4150l Z@ 3| ALe] 2z A
A3} DA oyt A% SECE RE FTHIAPE AdE S A3 29
Pt os AgshAl fvk ARadHe FAIARY S YA}

Ae PAND oY EAS A Na Agee it

[¢5

123) "= AR JAFA T FFEHEMutual Fund)s 7|22 sk F4h3]
Ab(Investment)ell 9]¢k F3HFAteka & zlojtt mwo A 75U ¥ =(Mutual Fund)7}
st € olfre FAAEAA e Ze olFe] Y] wWEelth F5d A=
© FAREY AEE EolA, ol FARES fste] AEA QD AHEERle]

(o)

e Fa% ool k. AME, FAs S EARE HAA

X, FAGEE Steld e Hgon AR ANLAdqAY P2 bed

At olg e FFY AEE FANGES oR FEEAS A Bk 4EH

SALGe ARA A4 pHe 27 gk FAS 9ol F42 Ay

= s gl FAAES e AT FRAT AL - 492 3
=] }\1 3E _/]

=
>

1S 2L ey 1 -
I
Y

L2 x4 2 2D duod 4y & X oo X [om 4

" ol2f7t AR HA2 LHAAAN HEd o7 F ]
ol& w7l Aeolghal & Aorh mebd Al FAwdS Wt FAAE S
7] o7l wZoll, A& A&l o' s Hal, FEdHEse
Gl S o oHd o5& A& F W deva & Aot A=,
Fd At 9 vEor FAAE Wl FadstA EtEe] = 7]l
& 2, F ALZE ASE 7 A e ol Ade HS5she Al A
M FEEILE TAsk=H oA BE fde] wEA Hu. O 24tH
A = T S ARES A AR AW S5 ol okdna &
Ak dialell 2 ARelA A& Qs g ERE dopxival 3 Flojr) uhd}
TEAREs Akl Aol 9] Ak aea oo AR AR AbeEdd
ofste] =AFo M, HHstd g FE Fole e 7 W "FHh (Wallace

Wen Yeu Wang, Corporate Versus Contractual Mutual Funds - An Evaluation of
Structured and Governance, 69 Wash. L. Rev. 927 (October, 1994), at 935~36.)

124) 4% A3 AH(Morgan Stanley, Merrill Lynch)= B2 tiytRe] 234 ez E4
F-ok(of|: international equity)ollA] A=A Fds] e, SAIAF =Gk sIA

Assh ARAsE Bl Aa)itel Pebg Hska glrke AL, YA (Chinese wall)
of AEAel AWAYS At F % 9k
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Azre ofnlst FHUIALY & FA7F 5 A
AE7E AN B R FEEE S BAEE s BAoR
Atk BEAGH S FASYTAE 9 el
B & FA9t ddHor FEshe &z
2P (Chinese wall) A X2 W4 A= 19343 Z=HAYH Rule
14e-3¢]t}. SECE 1980l 1934 S U™ Rule 14e-35 &5k
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125) Rule 14e-3 Transactions in Securities on the Basis of Material, Nonpublic
Information in the Context of Tender Offers
(a) If any person has taken a substantial step or steps to commence, or has
commenced, a tender offer (the offering person), it shall constitute a fraudulent,
deceptive or manipulative act or practice within the meaning of section 14(e) of
the Act for any other person who is in possession of material information relating
to such tender offer which information he knows or has reason to know is
nonpublic and which he knows or has reason to know has been acquired directly
or indirectly from:

(1) The offering person,

(2) The issuer of the securities sought or to be sought by such tender offer, or

(3) Any officer, director, partner or employee or any other person acting on
behalf of the offering person or such issuer, to purchase or sell or cause to
be purchased or sold any of such securities or any securities convertible into
or exchangeable for any such securities or any option or right to obtain or to
dispose of any of the foregoing securities, unless within a reasonable time
prior to any purchase or sale such information and its source are publicly
disclosed by press release or otherwise.

(b) A person other than a natural person shall not violate paragraph (a) of this
section if such person shows that:

(1) The individual(s) making the investment decision on behalf of such person to
purchase or sell any security described in paragraph (a) of this section or to
cause any such security to be purchased or sold by or on behalf of others
did not know the material, nonpublic information; and

(2) Such person had implemented one or a combination of policies and
procedures, reasonable under the circumstances, taking into consideration the
nature of the person's business, to ensure that individual(s) making investment
decision(s) would not violate paragraph (a) of this section, which policies and
procedures may include, but are not limited to,

(1) those which restrict any purchase, sale and causing any purchase and sale
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14e-32 7|22 082 F% F/me] e vl ToFRE 7HA
5 TAskE el deld o= Rule
ALY ALEE-EAE g el Bk 5
SAH e A ki ke A, 2Eal AAE-8A7F Rule
14e-35 SWHelA] =5 el 3Ab7E el A e Ay dAE A9
A 8-l Rule 14e-39] fivte] glo] S5
gk = Qokal AL ATk 5, Rule 14e-39] (b)¥2 AR AT
EH
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Qlgt Qe It ¢ WHoRAN AHARATGHS M= Ho] A
A%he AR FAdva E 4 dvh120) E3gk Merrill Lynch,
Pierce, Fenner and Smith, Inc. A7l 4 Merrill Lynche] $}sl] o] t}
& TU3IAEE SECY WiFAR A A thde] HA %7 f1siA
ApbA 0 2 ARG H S dX|stglon oH gk ARAGH Fol= A
w7do] gle Aol Wola R A fure] ALsiA Al

o
gl
=
=

_

YA ol FE ARl disetr] fske] mefd= 1934d SdEA U
sE@@l A9 Angude 4AE A WALne BE
oh127) 1988\ WEAIAY 2 FHAY] FAIH(nsider Trading and

of any such security or
(i1) those which prevent such individual(s) from knowing such information.
126) A2t wds--Hed, AARILA, 399,
127) Securities Exchange Act of 1934 Section 15 Registration and Regulation of Brokers
and Dealers
(f) Prevention of misuse of material, nonpublic information
Every registered broker or dealer shall establish, maintain, and enforce written
policies and procedures reasonably designed, taking into consideration the nature of
such broker's or dealer's business, to prevent the misuse in violation of this title,
or the rules or regulations thereunder, of material, nonpublic information by such
broker or dealer or any person associated with such broker or dealer. The
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A4 olFe) GEEA % FA A

Securities Fraud Enforcement Act of 1988)2] d{-=2 AelH 152N F
SUIALR stodw Fag<le] o mEpgRe RAAZ o8&
WA ARAGH S FHE AS PAASE a8k Th 15%(0)
Fol A @ ahs AR g %

o] SEC HAHA7} o]
DA o743t %

ZA aiQketal Al - FhEskar gl el o2 A H At

[e:

A

Lo

(3) FAHE Aol e FHFA

Sa gk A Y 2 BFARE T A (know your security)S|il
Atk = BEAdHYE 223 Aurt g Sdd gde] wjuirt4
A

= AN A9, S AFRAAYNE & ¢ =S kil vk o=

ei7bA & AASE7] e ER R ALY SEARY AS SAAR
T 78 FCAM AsE ARE HEst AHRT vk 9y
A5 7HAYF dos A n etk webA olH @ &2 A EA
o] = (know your customer or suitability)?} &S ZEA| a1, 3179
FA42A, FARY, AR 5ol w3l A% AKE T IVE F
A3 A} Aol FAFSHE Aol FerE o]ty

Commission, as it deems necessary or appropriate in the public interest or for the
protection of investors, shall adopt rules or regulations to require specific policies
or procedures reasonably designed to prevent misuse in violation of this title (or
the rules or regulations thereunder) of material, nonpublic information.

128) gt - whd - - A5 d, AARIA, 40~417.

129) o]¢folle FAB|ALSE FAAE B AL i qFAlEA FAS|AL A o] v o}
s il ARt BAbe]l SRRkl ofsh wiimAl ] EARIAA G ATbR
drjsts RS wATe w13 kgt ARl gS S48 NASDE S A
s Qom, $g5Rd Ual BEd w5t AW et denw TR
At w52 FEgel o] FAA thstel Aielsl #A 9 affiliated
persom)3to] Adol BF AR Fau gtk EF FALE F5EE AA 595
AAA 7= A3 H S (contingency fee)S FAISIH, FAATHA= 149 F2o ¢l
of AEALS Frakx %3 sk vk (HAA, HAARILA, 361-627)
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M2E EgSA izt A 8
I. ®are] g |3t

HAFFAE A AAMES =T v WA o] Foj [Tt
gy stel Astol A 1930d ) =S FAAE

IS FAE] 1% BHow FHU3Abe B
¥ g AWHES Al 19339 FEH 19340 SAA YR
gt 2elar 1920 FRF FESHA SAEAd A
FA G AEst] AAREEALE TASE S ol dETA eV B
Astdth= d4e AR e R sto] 19351 A ABS 18t
T Pt HaL, ol & HhF o 194010 el A7

oo A-dE Hyts 523 AH(Investment Company  Act) 139}
22 ol AHE "FAARE-G H(Investment Advisers Act),©]tF. $AZ}

= AR RN 44T BB 5L RS Witelw, AdE ol¢

]
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d=r9] Investment Trust Companys =Wt F2}4l
Dr e ot el RS A Mo & A 7
AHe TR wRAl AgE Bl efu 19299 14 A
el A o] ke AAY BAHE e 440 HAE 94 A5tor
FAEe] ARAel B 2wk 2 AWE WA HUek ool @ A Pe
2 so] AYEAS WA ol2ut 14Y FApAEe] g FAFAOL} 1 F
N RAEe] HAe R HEAS Feld A FANAE FHom
ol Fol A A H Atk thF el i vgelA 1933 FF
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OlN r

[} RER S
ol A4S0, AN ARG Hol kAo
A el Hg) v B MACE a0 o Bl SaEA U
3, 80T ol Folis FAXgAA e AE 5 54 B BUH mE
2 300 gl

131) FE CEASA, A1zlA FHel BAo] BAAn el ke A dA
st ek AR BEE olF SEC AEYTe HE BAom B33 <14 Hol
grow], 1992 TEAT A, AR o] F s0d e st Az FATAZ A
g wroR Wk AL FARE mEsE: FASA Al sodno B

ks ge olg 2 guata ¢ & 9
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A4 viFe] AFEA U FA A

of FULATEA BH WE AFE FESE Wirelth mlFolx
F2 BA el gae] ¥n 91—5— ok ?MVP%O] H ge '

186311 | - =238 5] (National Bank Charter) =%

2

19131 | - AWFH] A = (Federal Reserve System) =%

A H(Securities Act) A7

=3} FA2Y

= A (Glass-Steagall Act) |7
=123 FAKFDIC) 2 ¥

%281 5] (Federal Savings Association Charter) =)

oz ol
2

19339 | -

e ooy
o, Ez
2

1
2
of
2

19343 | - SAAAALI](SEC) A ¥

- 23 *H(Banking Act) A7
1935 | - S3pH FAF Akl o]y, A
Ay 93 (AFHA s Y3 01]’\1 Hlj Al

loggyy |- BEAE A B AT =4S AF FAYIeRA
T aBE A% FRALATIREEPWG) A Y
19914 | Aol w1 FAN A (FDICIA) A7, 233 digh A7

132) A4, AAA, 349,
133) AEFolar, W= S8a5AA] AFLE, F 58 A17H A3
3 (2008.3), 14,
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op7F 4 s oudna 7 gHor A o|ste
AaAkel WA APt FAE AL Aelo] obrd o

NEF ot Jrh1ss) S wjao] TREASAY oA TR AE QL&A
BAA 7lse] A oMt WA Gt Thsdk Jidol "k
CEAB AP, 9 ol BAS waAstel Tl FAH AL e
WA ARYNE Ak Ao du FAAAE ohue, dgae
(Business Trust), $AF3]AH(Limited Partnership) &2 W2 ¢j&o] Fa}
4 49l WHo R AEH T grhio

4

N

M. FAF3|APHA 2] gk fA]

e TEAB Aol FAEE AU
Alel A, olaldFel AgEs A A, SHolAbol o7 A
5 A KR g 5 k)

N
N
o,
N
e
i
ro
o
>,

Definitions.
1. when used in this title, “investment company” means any issuer which -

(A) is or holds itself out as being engaged primarily, or proposes to engage
primarily, in the business of investing, reinvesting, or trading in securities;

(B) is engaged or proposes to engage in the business of issuing face-amount
certificates of the installment type, or has been engaged in such business and
has any such certificate outstanding; or

(C) is engaged or proposes to engage in the business of investing, reinvesting,
owning, holding, or trading in securities, and owns or proposes to acquire
investment securities having a value exceeding 40 percentum of the value of
such issuer's total assets (exclusive of Government securities and cash items)
on an unconsolidated basis.

135) Investment Company Act of 1940, Section 2 - Definitions, (a) Definitions
(8) “Company” means a corporation, a partnership, an association, a joint-stock
company, a trust, a fund, or any organized group of persons whether incorporated
or not; or any receiver, trustee in a case under title 11 of the United States

Code [11 USCS § § 101 et seq.] or similar official or any liquidating agent for

any of the foregoing, in his capacity as such.

136) 41914, AAA, 70~71H.
137) 53] ZHolatel o3k FAlE 3Akel] o3 S B dnksishd o]t
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Hae Exprlge] BAsta e fUSHS At od] wid o
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gk AEge FAAJ BH7ES ok EAEHA ¥E
A 7179 E7191 10SCO(1994) % =ehe] o 4|7} gle ¥ 7] ALg
of #ANE FAAR] AFS stal e Amolvh. 2 A7)
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2 A=Y JHFFA EH’@H Al dsiA e 2dE AH8d ¢ dvia & Fojt
AIRJ1A, AAA, 37-411H Fx)

138) %Xﬂz?ﬂ@*%ﬂ?'(lntemanonal Organization of Securities Commission, I0SCO)= = A {F
FdaAH g 1A D AEEAE AESE TAVITEA AT @AY o ¢
S A% ARIZAA A5 2 G520 dEEeks EAsta vk AAA 1104
M 174 SAES BA7|H0] 3|Po= 7IEe] glor, 2aFote] v, 23
wofe] %Zﬂiiﬂ%}%ﬂrfﬁ«]ﬁ(IAIS)Q} A AA 3 F8R=71T 59 shtelth

139) AlITAAS7]T= A Fatel de 928 a3 o] Fxsth O FAAR
& (Investor Protection), @ A]7&9] FrA (Market Integrity), @ AHiF-8212] =44
(Integrity of Operator), @ —rX]'ﬂ?iHJ AFFAA L] A1 2 (Integrity of
Operator). (Technical Committee of the IOSCO, Principles for the Supervision of Operators
of Collective Investment Schemes (September, 1997), at 4~5) |3t YAES F33}7]
Aste] dAAIZBE7Y, A AL AP 54 T3 2 dde X E5o]
NI L
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141) 10SCO= olafidZ g ¢fel gk MA o8 et A E Bt e,
olo] W2 ol dF Ao A AEHA A= He U8 AXE 9l
ARk, G vme EE oy PatllA ANEE 3EAYES ¢ 7 Utk
ol Ak FA3ALe] A UFAAY FA Fol FrdsA 58 ol dTAA=
AAN W FAeE Y HE| FEEE SATh (AAA, HAA, 399)

142) 459 7 5-oll+= ﬂ*}g‘r oA} = ARz AR diWEE AAFA - #
stef, HAE = F-E HTh O AASH A OA FAE AL ok 28 ole g
SIAPHAS] AE 2 ;‘4 =57 HdE A ALY ARIBANE T2 H§ 5]
of g¥& e %‘ Aottt 53], 20061 ool A= Al FAPE Ao
AAJTE F, oy F=e] A MRS vhe} 2kt 1998 FE] A 2
o] AlZEYLE 1998 3L FAIHNA YL 7 dEH A1, 2001d 7Ll 343_
BuA7t AZE A 2002130 SAPH | WA (White Paper)7} HE o,
MNAZA-L 20053 3E7HA] AGE AT 12l 20053 1€l SAMY 7Hz4mo}

o
X
2
2 )
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A7) AGA AFsHe ARG FARe] hste] A1g19R
g Ans Pgsta Jok et Agael WA Agdel i itHe
A Aol BE FAAE Auk FABAG} GREA Aol
o &= %

ol3lo AEHHU, 20061 5Ll HHE SHGTE 1T T ko]
BeAAS AR H, FFHoR 20063 119 8Uol]l oo £AS Ao, 2006
129 1ol da=drh olHs d-de B8 2 20006 7 3|AHo] g 2
2 «olale] o] Frofl #3F g oltt. F AU
AR g ool et =ovt JF AR AVIHIL W A A HA, FFelA
& AAG FASE ARRA R AT 28, g
T8kaL, vl A =oE Ao F(Duty of Good Faith)9} 1 9]
U gFE THAH|I HAAH FAHLE AU LA JEIAI7E FEA
A MAEE A=A 20061 G5 S|IAFY “Part 10 3 AF] ©]AF°2] “Chapter 2 ©]
AR dubd o o thg ) o] A E 9l
Part 10 : 3]JAFS] o)A}
Chapter 2 : ©|A}S] dtd o &

rL oo

A1702 AN ol o] weleh g

712 71 2EABE =5 dEslolor & oF

A2z G 9ste] Fad 5HS el w ATS FAksof & o F

A1732 A AFE SHIAL 9F

AN74z SYAR dEE FAT o

A175%  FEAJA F9 Ve agln SHe 9ty JFE SIS oF

A1762 ol FES 3T oF

1772 A3AZEE FoS FHsA Ze oF
of 1AAE TolA 7 A 2Folgtn & F dE AL “AN73E ALY
AES 2N orgtn & ¢ vk 2 YWEe = ey dFE “olale
Ao #ek Y83 FARHH, FolRtx gds] xdHolm HAAAd 1A
S ARHEN FEIFAIH = Holgtal & F Ak FFAAME o3 4o ¥
wotE = WA e = A2 dEE el JEe] AT B o vk &, 9
= FE YN E v A9 FAEA, © F(care)ot 7]E(skill)oll ]38}
JRE T A, @ ALY HAo|AL 9]l AASA FEE A, @ 3FAL
7127g el ofsle] Fol® @ UelA @estal, AEe 548 9 AdS 3
AR A, @ vl 2" o] s FHSEA H A 5& oAt o FEA A3l

143) A1AA, AA A, 39~401.
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144) wl=roll A FEARSIARE o ofste] qtEEE TR tHEAHA HAS
A= (mutual fund)2til & Fo|t}t. olgfdt v FFE A=E U
Aok AAZ, FFYE A=(mutual fund)E =Gt FASAIE A
°of 595 oAtz oA E T EAE v FEIdHEs= AEd2 80007071
Hi 7 AFom A AgEolA slen, 90005 o3| FapatEo] At
ol s shar oA, mls ARARe] dFE BT AAstaL v AA =,
FABALSE FAAEAAES 19339 AW EuE olye), 19349 SAA
19401 d FAS|AME 2 FAAE Y L2] 31 Sarbanes-Oxleyd 59 thekgh <

ojgte] ThE&S WAl ok oled AR AW &l oJsto] v

gt AMAAFE S FAARECNA ARe Fo ARE T A oF

A A YAz, 752 929 FAAES 259 FAkelefd vhst

FAEEAYE FaE Y F e WA FAlEAE Hdd I o Sk

(William A. Birdthistle, Compensating Power: An Analysis of Rents and Rewards in

the Mutual Fund Industry, 80 Tul. L. Rev. 1401 (March, 2006), at 1407~8)
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A 4 v HatExl 9@ =3 A

H SRl A9 WA Sel A ALE AL AT Ao
O
o

A 747k Bk Ed FAAER AA7L ol ADsolo dt AR
ofth
V. B4R 2434
o] FEASARY S HFFATES 24P dae 5E
& AR B A Wk vEe] CRADNAPL, S ARFAL ¥
Ao w sto] 2AE FA7|ES “F A3 Al(investment company)’® &
Aap3 R, ve] R, S EASAPE f71E A0 &

$g BmHor s JFRYS sk AL Bt 74

}

=

O HH =
As W F7

{t

(¢}
K
N
2
r o
BN
N
ol
1>
=2
fu)
ol
=
Y
rlr

(any issuer)’2tal 7 <]
S QA ek
EAINAE, L GAFAE B FAE GEAL BA
A9l EE ST Aelsta i, FARAE Adde of
B SAb ftka @ Zelth ela FAEARE “8)Ahcompany)”
|
Al

“‘ﬂ ?l(corporation), =% (association), 3] Ab(joint stock company),

r> i L rr

Eh(trust)S Eotal oW FEHZE XA ¥ 1 (any organized group
of person) 702 “golata vk "FAEAR ol 2le] A9 “ﬁ/‘}”“
kAl tiulE = Y B FAF A G A e] SA-EHY s A

g0l ofyt}. ofd] FAFIALS] A G A WA A o] %xﬂé}x}
@A et ml=re] TEARS|IAPY & FAS|ANE N 7FHE A 3] AN (face-amount
certificate company)”, “+5 E ]2 E(unit investment trust)”, “7d < 3] A}

(management company)”2] M|7}A| FFHZ S5 JATR147) “AHTFH

145) 214, AAA, 1094,
146) Investment Company Act of 1940, Section 2 - Definitions, (a) Definitions
(22) “Issuer” means every person who issues or proposes to issue any security, or
has outstanding any security which it has issued.
147) Investment Company Act of 1940, Section 4 - Classification of Investment
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A A FAGNA BAADE BT AFE BHtE £
A, AANE A AHE BFAL. FGIAE Autn s
Ash FHEUZES AT UriH FANAS uistid 25
“AILE GBI A} “FRENAEE AHG Feloln] TR,
o AWHQ W AR BREE AR A3 gl 2

%H] X]'QA]’HJS /‘ﬂ /] TX]—Q/\]— -6‘0]]}\1 OE c 1}4\531_/:5”

of gafiA= FAIAQ 2AYPAS Awstal Atk F Y EgAE
o] Af-ol= “AlESAM(trust indenture)”’ol] °J3] ZZ|EF How A
s} = AAZ T o 9

a9tk HEgE olo] wEkA f{ul ERjiE
Aokl o]ste] FEFA(trustee), 711 AF(sponsor) L] 3L Al EFS] 2
2] ¢l (evaluator) 59 TAHALAE FAHEY. AEA SR vm "TFAL3
W0l AGFA AV 2P0 DalA obRd AuAQ 7
AL st YA Frhar Holxe FE Aojth, EgE TFEARS|IALY, 9
TAE 7o 2 o 3 v=x9 JFFAA =T AP I A oF
g T o= 54 FA o Hox] &a BE YA digte] e

et @ o]tk

o

Companies
For the purposes of this title, investment companies are divided into three principal
classes, defined as follows:

>

1. “Face-amount certificate company” means an investment company which is engaged
or proposes to engage in the business of issuing face-amount certificates of the
installment type, or which has been engaged in such business and has any such
certificate outstanding.

2. “Unit investment trust” means an investment company which (A) is organized
under a trust indenture, contract of custodianship or agency, or similar instrument,
(B) does not have a board of directors, and (C) issues only redeemable securities,
each of which represents an undivided interest in a unit of specified securities; but
does not include a voting trust.

3. “Management company” means any investment company other than a face-amount
certificate company or a unit investment trust

148) "FALBAP o] FAREARS A Gl thiEke] qfAlE ska A ¥ Tk,

TR 2A sk Ak EFe] FHol Ak o] FojAaL itk 53] £
3JAF= 3] AK(corporation), % A1 Er(business trust) 12|31 32} AK(limited partnership)
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V. FAsIALe] AR

FAIA, & AR T 2HGARE BAYC] 7S
FAE) NG FATORA] “EALAE S5 olste] FoIs
5ol FAH AE FAE A theke] AujTzel sFEs A

et gk FAROR vFe] BE R PH 249
#Aglel BUSA FoA AujTash BAHE TR FA%
F5)9l “FFEHG) “oAF"E FES Ho| glrhiy o] ¥
AT F AAee] FAclde SHdA FrEHe) e

0@ WEHo|n] o|4ks)e] o] U o|rh.1s0

N 1>
2L &
lo lo

B\

o
=
X

5ol A7 FHoR 2A5 D Y o] FAAE BEL AL JPagolr), !
FAAPE AN FASALe] 2P0l hi3 ok FAE AFEkn QA ekgel
Eyehn BE FAAPE HAAR 295 n 9E de 5349 dgoletn @
otk w3 W% AL Foku e AL oA, AA YFEAIITY 2= o]
AAZ ARATE FolA nFe] YREAA RS Bste] AAH EAFUE /)F
o5 ERAT WG] Sarha & Zolth (A, WA, 110-12%)

149) Investment Company Act of 1940, Section 2 - Deﬁnmons, (a) Definitions

it
PR

FN o

(12) “Director” means any director of a corporation or any person performing similar
functions with respect to any organization, whether incorporated or unincorporated,
including any natural person who is a member of a board of trustees of a
management company created as a common-law trust.

150) "FEAS|AY jo] FFFF | Foldtal = Ve ool AlZbAelt AA, A
SArske] EEAF AEL FFEE Y s FAE Y B FFFI=
&A% Z@*]’.J_ T vk =A, o]AkE e ojAbE FFFECA Add Al
A T TR FEHHFS WA AEiME FFFE S SQlol ofofwt
ey vl E TRASANY A F7F3] ] 75S WAt AE AR FAFS] AL b
S AA WA= Aol lolM AAHQ FEE o] o] EA szl A
= s S B Al B 3] Al Al Al e Ao ® Wolth whebA
FFEso] gk 3o Al e tjate] SECE 19861 Hxo] o]xts] <], Ayt
olFel FFFIA HEHA @2 oAER TAE oA AEE oAE
Aded o 5 F7HA 75‘%“&0] FEAE A o] FFFEE T oMIYS o
shg Aebolgk= a4 S idh Zea U A A9 F7E39 JNF A=
Aps|ake] WA Aol whel A&E = Tl ofsix Asixivkal st
#5353 A4 5E Axdsle Aske FAANEY el B

3
T [
of Y Fol FYNE wE e SETRe Aol dNE FFFI e
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A 24 H3HFAbl digk qFAl Rt

19401 "FEAS|IAPE 2 o]AEB] o] Frel tieiM = rA e skl Q)
Al AR, o] ALB o] 60% o]/l “ARrb--8ALel W E A(affiliated
persons of the adviser)’o]o A= <¢tE AL Q33 THISH o] 1970
W TEASIANE AR A = <AAESAReE I E AR o= 8.7
o] «“Fx}g AL}t o] B AIZE = Al(interested persons)’Z KU} 73}x]
ATt oo wel Fp3|ALe] o]Ab3] &= “ol s WA 7F U= o] AK(interested
persons)”’ ¢} o3| A7} gl o] En} “i5 7 o] A(independent director)” =
T/ AL QUTh1s)

FEARSIALH O] ARE AU R S TR ALY o AR ol A o]
ARe] MlFE FHA& 40%E WMo ok Ty TEASAPYE S FALE
ARl F 3147 (principal underwriter)©] AARE--EAFS] TAARQD A -
o= o]Ak3| o] Ayl o]iFo] ZYolAbd A Qs Urhisy) i

AAE Rstatd gt WFow AYHAT el FALAE o Fud
S0 A S sieh oo A Ll Slold FEBAL ol A3E
BE AT WAISaL 25830l Selol At A el AYE o

gshe Aol Y APl e Jus Agshe, 7449 GuA

= TRl Al

&0 AEreAe] ouvke Aya glvkar & Aol (ﬂ‘{ﬁ, HAAA, 124~259)

151) Investment Company Act of 1940, Section 10 - Affiliations or Interest of Directors,
Officers, and Employees (a) Interested persons of company who may serve on board of
directors. No registered investment company shall have a board of directors more than
60 per centum of the members of which are persons who are interested persons of
such registered company.

152) 21914, AAA, 1259,

153) Investment Company Act of 1940, Section 10 - Affiliations or Interest of Directors,
Officers, and Employees (b) Employment and use of directors, officers, etc., as regular
broker, principal underwriter, or investment banker. No registered investment company
shall -

(1) employ as regular broker any director, officer, or employee of such registered
company, or any person of which any such director, officer, or employee is an
affiliated person, unless a majority of the board of directors of such registered
company shall be persons who are not such brokers or affiliated persons of any
of such brokers;

(2) use as a principal underwriter of securities issued by it any director, officer, or
employee of such registered company or any person of which any such director,
officer, or employee is an interested person, unless a majority of the board of
directors of such registered company shall be persons who are not such principal

115



(e}f]
-

o] FAF AL AYA] ArbEEAE BASAALE FHAJAFICRE F
© o7t wornw AA| FAS|AL o|ALS]o| A HHolALTE 2}
& 50%%1 Aol HFo|t}

FAB|ALS] o|Ab3] = dAH o7 FASAF Yo 2V HE F
Holl Al gatar A= oAt 7Tl g g A4S wEr TR
AS|APAE O] S oAb e FTFAQl Tlss At U= .
1 A FA3|ALY] o)Al Bl o]AL3| = FAFI|ALS] Aol thate] E
A1 A 7IeE Fdskal ks

Eg FAS| AP AAL] oJAFES ANE 79 oJAME Y wpRAE

5 Faetd "ok TFEASAPE L E olxbe TRt tishe

o

2114
2191 9] F-(fiduciary duty)7} UTHIL AIH O & AL o] FE
W 49 SECoF FAARE oo gk MA AFS AVE F vka

W

gste] olAlel WA AAL A FFL 5 Ax 2AE Hhds
],

T Tk TEAEAY,Y 2 2L ol

underwriters or interested persons of any of such principal underwriters; or
(3) have as director, officer, or employee any investment banker, or any affiliated
person of an investment banker, unless a majority of the board of directors of
such registered company shall be persons who are not investment bankers or
affiliated persons of any investment banker. For the purposes of this paragraph, a
person shall not be deemed an affiliated person of an investment banker solely by
reason of the fact that he is an affiliated person of a company of the character
described in section 12(d)(3)(A) and (B) [15 USCS § 80a-12(d)(3)(A), (B)].
154) AA, FAS|ALeE B E T AGS BT o]Als] EE HHolAlY] 59 74
= 5of vk FAEAReE AR EAE Ak, FEALSIAL Ao, ARl A4
] ool sggttt. Aleke] QI A o|Ats]= o wet AHE 7HE ??
Fo] «“Ag A (reasonable)’ o] -5 WSt Ho] Qi) I o|ALS| = AREE
Argte] E8ARS AAEA TRAE F e A= Zta vk EA), ARbe-gA
ol dTAAE HAIstolof & o] oAt 53] ZRoJALE A Folxo] k.
- —Er } 3|Ake] BAIZIARRIS EHolAbES] IRtk o FHAJol elake] A ofok
g A% olaldEel Al = AHE T Wol d&sta A= AS2
01 P of o3 Heks s8] ow Aakar vk AA, FASAE Bfskal
A= r7kede] AZFETEE AN u AT o] EAHA] k= 7kl dhEl
M= olAEI7E AZFE ASES Ho] vk (WA, AAA, 126279
155) Investment Company Act of 1940, Section 36 - Breach of Fiduciary Duty

Olro AQ Olﬂ Y

Lo
>

o, i (gt
FEE_,VL
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A2d HzHFAel digk iAWt

Expapel ojs] 41918 7% AU Qka #Asa ek ol uter
SECSH FAbE FA3ALe ol AL, Ak gAR] thste] A1216] 7o

2AT A AYe 27T+ AXS S Yrkiso

(a) Civil actions by Commission; jurisdiction; allegations; injunctive or other relief.
The Commission is authorized to bring an action in the proper district court of the
United States, or in the United States court of any territory or other place subject
to the jurisdiction of the United States, alleging that a person serving or acting in
one or more of the following capacities has engaged within five years of the
commencement of the action or is about to engage in any act or practice
constituting a breach of fiduciary duty involving personal misconduct in respect of
any registered investment company for which such person so serves or acts -

(1) as officer, director, member of any advisory board, investment adviser, or
depositor; or
(2) as principal underwriter, if such registered company is an open-end company,
unit investment trust, or face-amount certificate company.
If such allegations are established, the court may enjoin such persons from acting in
any or all such capacities either permanently or temporarily and award such injunctive
or other relief against such person as may be reasonable and appropriate in the
circumstances, having due regard to the protection of investors and to the effectuation
of the policies declared in section 1(b) of this title [15 USCS § 80a-1(b)].
156) o]elgh A3A} AR oF Al Fo] A8 &2 FAI|AL Fo] 73 }%
AAE7E 2E3 Qe AR EAE sl4dshy] 91g Weto® w=olE=
F2}38] AHinvestment company)i= WoS oz st FAE BEAAT]Z
Yoz FAg BYs drk ey oed FAE FF 54 A
Fue @yl WS Ak 29 oed e FAAEel 5
Beis) s wapl i Aahe ool de. 5 e SAS R
A AW AFH FARENS AT el FAGEL AP
Q3 AR WA A N Aolrh Eak, FARTE AdHow o g
ol EAEEA meA 9 ASHE B EAA B, Aol ARER}
HeAol deie REs A FAE o] Fold AdE AEsH H=
thoolzfg ZhA AR HgiAY AghdEe AFFAAE Y
B2 el ZAlolH, olelgt EASAS g MAREA FA= Wty = AL
A HeFm MAFEE £3S JA¥or AHsA Hil (Jerry W. Markham,
Mutual Fund Scandals - A Comparative Analysis of the Role of Corporate Governance
in the Regulation of Collective Investment, 3 Hastings Bus. L. J. 67 (Fall, 2006) at 75)
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A3 A FATAY FAAFEE

=, vl=o1933d S AR @AM os, AL AR S
Ze FAAR] A9 FHEES €A sAl “FAHA (investment

contract)’©| L} “7]E} FAAOoR FHOom LHZ o]elolLf FA|79}

[\]

e FA oAl 2HAQ FEY NAFES AL U=TLIs8) o]
gk H2 A A ARt o AEE AdFA FH9 FIHS U
Aoy WA ALY} d57Fs S BETH FA AEE T
Aol o] T4t Aol g¥Aor ded 7 J=F g
oA Folgk WMo AlFE A=t ey ol d dAT|ERE
AAA QD AL SJojA B2 =oet Hes o= St

olgfgt "= AWFAYG S WHeol g AH HE e
P WA o] ot AAA HAAES FAstL vt AeA 1 5
Aol itk & & ok Wb {rkEdAY JiEE rAstEA, O A
g5 ¥t T v A9 SAE vEA 898 gL, @ F
Aolgb= MAS AREstE AAA Ad HAE ofste met Sy
del T EIATZIA RV stH, 1o @ A fEAEE Z
TR B A gt A v=m FARAMEC] FdY d A
ool sl FA}FA 2Kinvestment contract)¥} > X ZZ Q] JF o=

- F A7 2F(investment contract)?} A3 HHFAAAF FEAHY FAUNE FAHL
2, T A5735(2006. 6), 5.
158) The Securities Act of 1933, Section 2 (a) Definitions.

When used in this subchapter, unless the context otherwise requires- (1) The term
“security” means any note, stock, treasury stock, security future, bond, debenture,
evidence of indebtedness, certificate of interest or participation in any profit-sharing
agreement, collateral-trust certificate, preorganization certificate or subscription, transferable
share, investment contract, voting-trust certificate, certificate of deposit for a security,
fractional undivided interest in oil, gas, or other mineral rights, any put, call, straddle,
option, or privilege on any security, certificate of deposit, or group or index of
securities(including any interest therein or based on the value thereof), or any put, call,
straddle, option, or privilege entered into on a national securities exchange relating to
foreign currency, or, in general, any interest or instrument commonly known as a
“security”, or any certificate of interest or participation in, temporary or interim
certificate for, receipt for, guarantee of, or warrant or right to subscribe to or purchase,
any of the foregoing.
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69,

P B R =g s R S |
= AT ARY FAA (investment contract)Z 2] B A AE W] WAL

A157 1% (2008.3), 574.
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A3 A FAFAY FAAGE

¢ EfA o] 7hed S EFAITIAL Uk o]k dfA e ofate] AW

AR <“FAA K(investment contract)” HE9F XA Q1 Mo X3y

=], AR ofell thste] Aokl e A fla BEE oYW
e}

Atmo M= g Ers] FojEo] UA| 162 thrk, “FERA e ATy
Helo] 194611 SEC v. W.J.Howey Co.AF{1163)0| A o] 24} “Howey 7]
F(Howey test)y’o]2ti &% MdQArs HAGowA HLor 71 o
el AHEAT 5 A A <FAHARd sgeh=A] o
5 el dolA @A (form) Btk A H(substance)S A8k 1
A A 2 A|(economic reality) S FA| 8ol oF dthar A A S A 164 TS
vl 7k 845 F53td o] Estal FAHAIoP o2 Hojof g
ot sl &, “FAAFold FARE O LEA AFAF T A3
AZ 7Idste] @ &

A 3} T 165)

O

52| A}%(in a common enterprise)=

E_
afa7) e Aeloler o

= Zlojth o|¢k wEste] Felol A F
2 A HE AL A4 F5(vertical commonality: 5 Q1
Adpste) olsleA A BA)E EAE s ohlW SR F
57d (horizontal commonality: TF2] FARE Alo]e] oA XA
TANE QAsHA 87T ARV A, Ao dEe FEA

TS &8k lTh1en

162) SEC v. W. J. Howey Co., 328 U.S. 293, 298.

163) SEC v. W. J. Howey Co., 328 U.S. 293

164) AW UH LS <Al o Zl%ol T2 EA
|4 = =24 Aol tigk gEAe] AR FHE we=x
@ olm WEEIE Aeela gEAe o =
¥, 2agel 7t gle kel et

165) SEC v. W. J Howey Co., 328 U.S. 293, at 298~300.
166) AW A, AA=E, 7~8Dd_.
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A 4 v HatExl 9@ =3 A

=4, FAA k] AHE 7] Sl = Aol FAKinvestment of money)
7 dejof b= ZQlE, oA7]ellA wdolet ke WhEAl dAes o]
sk A2 oy, ofFolyt S T Al AW 2FQl(consideration)
o slFets Zlold o= Floju FHejrpar Bar it

AR, FAAEERE FAE gHo2HY dAstes o] 924
APAAY A3AEe] w=Ee] o gk F(solely fir
a third party)o]o]oF k= A, o9k &2 2148 2= 7]
© ARG et FAARE oln] 1 Al tisliA SEe BRIt
AolA FEHl] FHREY] B e w\‘jr—‘— sh= Ao, A=s F
Abets FAAES AFAEGol dete] 7o £ s 2=
oftt TN HeE Ja= v FAAEE st A4S o] f&E sl
A, AFGAH AR R DY Al3RRe] B gl A sk AR A Y
TS 7|ddt= 7l Y(expectation of profit)o]ojoF b= A A ], FA}
of digt FolS 7IgskA] v A WA didsts JEH7E s
ol gl Mol Fedd oz <QAEE Wk . 2dd o7
oA o] ol RtEAl FHY He s gloy Fos FETe oA

o o

% g0] EAstolol Bt A

m the efforts of the promoter

()

=

L
ok
o}

[Zd]] SEC v. W. J. Howey Co., 328 U.S. 293 (1946)

<A} gk

1. W. J. Howey Company®} Howey-in-the-Hills Service Inc.(Howey
Service)™ Florida 9] 3ZALZA Fg2 A|ujstel] Atk W. I
Howey Company+ Florida #| el Fost a5 GdAE AF3HS
=, @AY "uks ARkl Al &eFeka, A2, N, g, # 5

>

167) Pl FA7MAS 7122 & frbsdsged s A ‘ﬂ%% R
Aol aiFHA Fethes 2 olff= FAAoFo] opetal #AE vt = ﬂ(Proactor
& Gamble v. Bankers Trust, 925 F. Supp. 1270, 1278 (S. D. Oh101 996), & AFz1ClA

HYS P&G7F thE 7Idelut AHRla B Skl FdTITel AEs RoAE sk
I 2ge] ZHXE a2 g 7197 o] opbd Aol H3te] ofste] AR E =

Aoleh HolA FEAIYLANS Ptk (AW, WAL, 79)
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A3 A FATAY FAAFEE

o] 892 Howey Serviceol| 7l Z7]7] 2 3}tk

2. 11752 Howey Service®}o] &9 A|kS A st ZoH k|
F28 = Qi AHS 58 5 EAXvfwA| 2F(land sales contract)¥}
29 Al 2K(service contract)S sA]ol g Frktc)

3. Ml e §93Atel ArEA &9 AEAE = U
A RF Howey Service®to] 7Aool frefsirhe huhs Wokal, AA=
3AZE Wiz 1] 9] 85%7F o] 3|AkeE & AIokS A st

4, £9AFS HAE7F 2719 Aekr]Zke]l 10 0], Howey Serviceol

Al A=A (leasehold)?} s A (possession)e] AL, I

¢

A =3 AER] ool SAR]ES WowA, dex e G
g, Aol gk Al A @3H(full discretion and authority)
= 7HTh

5. SECE T 3]AM7} §SA 5(a)9] %

Joll &= SECe] T538HA ek §- S B
shal wimshis A& FAsk] fske], F FAkE Adz A
Mol =A™= (injunction)= T3 = =
712bskalar, &

daAE FAaE 717hete] SECTF darshgith
<A 8 A|>

1. 93 520 a7HE A9 Ao FAA Fo](investment
contract) 2= 801 SAd ¥EFA7IHA FZHH(blue sky laws)ol]
ekl Hedo] 1 A e = JulE 7HA7IE ZIdstE A F

% of, T

AA Folehs goldl tiste] v ol el HelE slx &oih.
2. AL dRelM deE AFetH aee

7A2e] Fag Aujy Aol
e FARRENA ool ulel] A Wl &A ok, EA vl
Aok, kA E. S A (warranty deeds)ell o] &to] = GGl tisfo
HHE Tt o]ols MW EE Hofats A9, AN FAATE
S|ate] Aofel Btata GAA S TSt e o= SA

3. SA7F ASE FAALE FAAL 19 FAE FE
St 224 AR A3ate] welo] oate] o)) 7
$-(whereby a person invests his money in a common enterprise and is

led to expect profits solely from efforts of promoter or a third party)
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A 4 v HatExl 9@ =3 A

o Ak Ad EE AHS W, ole @ Fel TEH e
Aglel FAAAA o BAH AXE BEeha Ao wjEgl
A o5t FasA gk o] A Ad ols o] @ T

(LA, vl AWTARY AL Aol #3k A, 2008 Fx]
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<A}ot>

1. United Housing Foundation(UHF) 3|9A|=2 9%+ H|geHel
(nonprofit membership corporation)>-ZA], New York 2] AAS5Z] o
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)

4 187 5298 UHToMOlE omwraw g A1
2 $1.8000]th, o] FH& s} ATH I, WA o
S EHIL, 101 192902 AfTael west o2

2. JFA] FAMed e dujESaol dsta HeE v x4
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~
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(1979)
<4 8 A|>

1. A7

International

Fola

Brotherhood of Teamsters v. Daniel, 439 U.S. 551

KN
T

H| ZFZ 3 91 (compulsory noncontributory) <1+ 7] &

171) International Brotherhood of Teamsters v. Daniel, 439 U.S. 551 (1979)
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42} (fund’s managers)e] FAZ A%k o]odHUE FE AL

F-3b Heh(employer contribution)©] L2, Howey 7] & “©] <9<

o7 Q4o Ao Tz okl et &=

3. AR 28 THYEH A A5 A H(Employee Retirement and Income
Security Act: ERISA)> Wulatal GAlstAl daAlge] diste] 14

gt &, S AIEA Al o ST et &
S22l wkdell, ERISATY dAuAldow dtofw FHAANA 54
THer SAANRE IAE As ﬁ??‘aﬂ o A AuAEE

HlE TSRS T Aol 2 AT, 2008 HE]

TAA ARQEel M FARZE 71 ojole] WiEE E]lekel 3lojA
_E'—;

A4t FAAF AN FAAAA A TG - A

[

XU

5 ow 7R 9n 1 B 53 S8 Aled SHES 7
g olelo] ofe} spAebd el Azl AAH Al vzl wol
FH 2H0] TS wseld wHelelol @ ot @ A
tH -2 20043 SEC v. Edwards AF1172)9 4] Howey 7]<=4; “o])»
A AR G (variable returns) ¥ ofY e} €4 4] (fixed returns)E
ZEeThal A8 Th173)

@ “&F-&AFY(common enterprise)”oll 3} Howey AF71ol Al Aty
MY “TEAY TAL Ee Ausse] WAL ohsy
7, olFe AtiRe BANAE “FEAY 2ol ot v
 na® ug B A Easoh ool wel “FEA a7

172) SEC v. Edwards, 124 S .Ct. 892 (2004)
173) Als, AA=E, 61~624.
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At dAE o] d& Wk ofyg AFASY A A )
FapApe] Eoln Azt AA
TEo] ofopA gt «FEAIY” 8 WS FHITA Hi
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o] ol eti WASY LI Aot} FEAL BEo|L wF
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2 Qe BE RASUoR Q49
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o 7} o

Ade SANEeR A7) Hste] AAA AdE d=Fd A
43R AldE A Rl ofste] I g e Tt Eke] o
A A= T Jideln dAEA s et Zo] st

174) A<, AAIE=E, 62~634.
175) International Brotherhood of Teamsters v. Daniel, 439 U.S. 551, 560 (1979).
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(Chinese Wal)9] 7\do] =oj¥ a1 ek 1A, 1 o] el AEAIZ e lojA] «A
H(information)”9] 7| dS AR W<k =9F oo A7) olyEl Al &
&4 i‘i‘ioﬂfﬂ B A (Chinese Wall)¥ 22 o] dZo] WA A A7 &4 astria
g Aoty &, AEAGAA Y] ARE 279 JES et vk AR, JR
v AAAYN 28 5] THEAAATFEAY s Fdsit &, A4
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A AAE L AP E s dF59 2E(Commodity)gtil & & AH ol A F7LA
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o olg7lsslthd, dRkel REE Y5 S 4 S Aotk ey AR
[e) =3 x]
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3t7] fsliA, Akl Hag 57 El=
7V A dvta & 4 glvkreta St
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st gaksko =2 A Al Aol
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A H9 *3*1'7\}3]'# EHET, ARHASAE xdo] ¢ AT Bo
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T 7lsol A3 =05 FAR sto], AEAIFA Y] FREES 585t Aot
FAAAE st AE FESt ol kL, o] oladEe A AS WES ol
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(January, 1997), at 1328-29)
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3

B 2 (Chinese walls) A %] 2] -3} &

ALAGEAEY FdAAAL] 5 BE w8 FAdd T
Ao AgHs oA g FAYAEE AF5EE 9T
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402 FAE Aoy Fa A7 £48 2 A9 FAA gd £33
91 Ade] AyEY] fstele o]l o Fe digk 45421 VgAY EA7A
f98= A ofHe} gt Aol A AU, 148 T4 (A
AEE, AFE, A AE AR 5, A AEAE R ofel tid AW A &

=, Zall AFBA7E Bl FES Avk FAA A A
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A 3A ol T HAE g W

=Ex1xlel Exjal 7k wE x}X}Qr FAAL ko] o] 34
7] 9] ola|E WAL dot . Hrbela, UE-EA 7]
Aghe TAAL W o Al et o2 Ade Bl o

seka 9l

& 7beAdel dtta dAHE ASdE 2 Ues Y F

Aol gefoF 3har, (disclose) o3l g% LA 7HeAdS WH-EAVIE
o] st npel|l wet FAAR S EAE Yl FE7A B
SAHI=E AlFstolol gtk mekA oYk olaYE AE 9%
TAAQD Aol WS WREAVIEoR Aotolok EPE‘r 1L o]
ANYF 7Hsds WEFE Zlo] IHsital ddE = A A8 A
Al o] Ale& E7])8HeS o] F-3hskal It (abstain)2!3)

4. A WA (Chinese wall) =] o] -3}

oS YE sbsAel Aty ARHE FEEAY B = FETA
=
T

2t 7-X](Chinese wall)214) A ]

t}. o] JZ]L Cady, Robert & Co -ﬂr@oﬂ’ﬂ ‘*7H U:’C

Sgstglee BAUEE o Aol wele] FrAel 9HHA fo

£ 9T %, A4, A% EE AR Aud 12T ol
s A9, oleld Aui Aelolu} B9 BHE 98 o] oheh, 22X

bol BARE giste] o §HES shofof vk BAl, AW PAATE olv] 9143
3glowA, Slsh e ARE ol et A9e HANE nid I 7
AYste = AEdAE o]8=2 S flul. (Craig W. Davis, Misappropriators, Tippees
and the Intent-to-Benefit Rule - What can still Learn from Cady, Roberts, 35 SETON
HALL L. REV. 263 (2004), at 280)

214) “Chinese wall”9] 7'd-2> 1968 SEC”} Merrill LynchE A2 v F- /U4 1. 9]
ol &S olfr®m AAHA el Fgk F FAReE SECKE &€ (settlement) 2 ol A
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ofaf g5l A7t & Gr AFS T (no information sharin )5}3
Lo, QIU(NIEOIAL - ZAL - BRI AT Aede] wA 2
A9 HAS FA(no offices in common)d}il At} 18|31 EE|H S
Z ol 3T dAE e 5 e FEoR AR et dakd

o] & o8& AF3sIal Yt (physical separation)

T L Merrill Lynche G233 AF SAQ EHAAHANA F ﬁﬁ}(principal
underwrlter)i GE3HA & I Aol s elgkE v ElE
ANE ASE T, olF B AP AWEAG ARPAS] AT B FAE 1
AC)BFAAD FARE AFte] 1 aAeR Fold Hista Jd F %%A}
o)F4E e wixmsto] o]e)& ¥ 3 SECE Merrill Lynchs A¥ahA] &= =
Ao FAZE AAG vTNF AR AL U BFF-AME FEEHE AS BA 6]

3t ARUFAEFAE HASH] o g T WAE Fg =X = ‘ﬂ?ﬁ%}‘ﬁv}.
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