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Abstract

I . Background and Purpose of Research

[ ] The study was carried out as part of the Korea Legislation
Research Institute’s legal exchange research project. The purpose
of this study is to provide an overview of the legislative
history of Korean intellectual property laws to share Korea’s
legislative development experiences in the field of intellectual

property law.

II. Contents

[ ] This study gives a brief overview of the structure and sources

of intellectual property laws in South Korea.

[ ] This study then scrutinizes the legislative history (i.e., reason
for enactment, major amendments and structure of law) of

Korean intellectual property laws.

[ ] This study breaks into five chapters: 1) Overview of Intellectual
Property Laws in South Korea; 2) Laws on Industrial Property
and Industrial Designs; 3) Laws on Copyrights and Neighboring
Rights; 4) Laws on Trademarks and Other Distinctive Signs;

and 5) Laws on Plant Variety Protection.



Ill. Expected Effects

[ ] This study may serve as a brief introduction to Korean

intellectual property laws in English.

[ ] This study may serve as a guide to the legislative history of

Korean intellectual property laws.

» Key Words : Intellectual Property Laws, Patent Act, Copyright Act,
Trademark Act, Utility Model Act, Design Protection
Act, Plant Variety Protection Act
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1. Structure of Intellectual Property Laws in South Korea

[. Overview of Intellectual Property Laws in
South Korea

1. Structure of Intellectual Property Laws in
South Korea

Classification of intellectual property laws may vary subject to legal
scholars or countries and may change over time. One common way to
classify intellectual property laws could be to categorize them as: 1) laws
on industrial property and industrial designs; 2) laws on copyright and
neighboring rights; 3) laws on trademark and other distinctive signs; and
4) laws on plant variety protection.

Employing this categorization, intellectual property laws in South Korea

could be classified as described in Table 1.

Table 1. Structure of Intellectual Property Laws in South Korea

- Laws on Industrial Property and Industrial Designs -
* Patent Act
+ Utility Model Act
* Design Protection Act

* Act on the Layout-Design of Semiconductor Integrated Circuits

- Laws on Copyright and Neighboring Rights -
* Copyright Act
* Computer Programs Protection Act

(repealed and integrated into the Copyright Act in 2009)

- Laws on Trademark and Other Distinctive Signs -
Trademark Act

* Internet Address Resources Act




I . Overview of Intellectual Property Laws in South Korea

- Laws on Plant Variety Protection -

* Act on the Protection of New Varieties of Plants

2. International Conventions, Treaties and
Agreements on Intellectual Property That
South Korea Has Officially Signed and
Ratified

Treaties duly concluded and promulgated under the Constitution have
the same legal effect as laws enacted by legislative bodies at any level
of government in South Korea.l) Therefore, international conventions,
treaties and agreements on intellectual property which South Korea has
officially signed and ratified are important sources of law, and as a
matter of law, they have resulted in a number of amendments to
intellectual property laws in South Korea.

Major international conventions, treaties and agreements on intellectual
property that have been signed and ratified by South Korea are listed in
Table 2.

Table 2. Major International Conventions, Treaties and Agreements That
South Korea Has Officially Signed and Ratified

- Industrial Property and Industrial Designs -
Paris Convention for the Protection of Industrial Property (May 4, 1980)2)
* Convention Establishing the World Intellectual Property Organization
(March 1, 1979)
* Patent Cooperation Treaty (May 10, 1984)

1) Article 6(1) of Constitution of the Republic of Korea.
2) It indicates the date of entering into force in South Korea.

10



2. International Conventions, Treaties and Agreements on Intellectual Property
That South Korea Has Officially Signed and Ratified

* Strasbourg Agreement Concerning the International Patent Classification
(October 8, 1999)
Budapest Treaty on the International Recognition of the Deposit of Micro-
organisms for the Purposes of Patent Procedure (March 28, 1988)

* Locarno Agreement Establishing an International Classification of Industrial
Designs (April 17, 2011)

* Hague Agreement Concerning the International Registration of Industrial
Designs (July 1, 2014)

- Copyright and Neighboring Rights -

* The Berne Convention for the Protection of Literary and Artistic Works
(August 21, 1996)

= Rome Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations (March 18, 2009)

* The World Intellectual Property Organization Copyright Treaty (June 24,
2004)

* The WIPO Performances and Phonograms Treaty (March 18, 2009)

- Trademark and Other Distinctive Signs -

* Nice Agreement Concerning the International Classification of Goods and
Services for the Purpose of the Registration of Marks (January 8, 1999)

* Trademark Law Treaty (February 25, 2003)

* Protocol Relating to the Madrid Agreement Concerning the International
Registration of Marks (April 10, 2003)

* Vienna Agreement Establishing an International Classification of the
Figurative Elements of Marks (April 17, 2011)

- Plant Variety Protection -
* International Convention for the Protection of New Varieties of Plants
(January 7, 2002)

11



1. Patent Act

II. Laws on Industrial Property and
Industrial Designs

1. Patent Act

A. Reason for Enactment and Main Provisions

A Bill for the Patent Act was introduced in the National Assembly on
December 2, 1961.3) The Bill was proposed to promote the progress and
development of advanced technologies and to contribute to the development
of national industries by stimulating, protecting and supporting innovative
and inventive activities.¥ It was passed by the National Assembly on
December 27, 1961 and was enacted as Act No. 950 on December 31,
1961.

The Patent Act of 1961, among other things, provides: 1) the patenting
of a plant variety; 2) unpatentable subject matter (e.g., food, personal
preference items, medical substance and chemical substance); 3) the
first-to-file doctrine; 4) government grants and financial assistance for
inventive activities; 5) foreigners’ legal capacity to be a patent right
holder; 6) the authorization of a compulsory license or the cancellation of
a patent based on non-use for three (3) consecutive years without any

justifiable excuse; and 7) remedies for the infringement of patent rights.5)

3) The Patent Act was first enacted in 1946 and amended once in 1952. The Patent Act
of 1946 and the Patent Act of 1952 provided matters related to the protection of
inventions, matters related to the protection of utility models, and matter related to the
protection of designs. The Patent Act of 1961 stipulated matters only related to the
protection of inventions.

4) Bill No. AA0249, Draft of the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp /BillDetail.jsp?bill id=003737 (last visited Oct. 27, 2015).

5) 1d.
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IT. Laws on Industrial Property and Industrial Designs

B. Major Amendments

The Patent Act has been amended 72 times since its enactment. Major
amendments which have been made to substantive provisions of the Act

are as follows.

(1) Patent Act of 1974: Amended by Act No. 2505 (February 8,
1973; Entering into force on January 1, 1974)

The amendment was made to eliminate side effects of the patent
system that had impeded free activities of enterprises by prohibiting the
abuse of patent rights and to contribute to the development of national
industries by strengthening the protection of new and useful inventions.6)
This amendment, among other things, provides: 1) unpatentable subject
matter (e.g., inventions concerning the use of substances and substances
manufactured by nuclear fission); 2) the ineligibility for patent registration
of an invention disclosed in a publication in other countries prior to the
filing date of an application (failure to satisfy the novelty requirement);
3) the authorization of a compulsory license based on no responding to
international market demand due to the patent right holder’s exercising its
monopoly privileges or non-use for three (3) consecutive years; 4) the
compensation and management of patented inventions created by public
servants in connection with their duties; and 5) the qualifications for

examiners and their duty to receive professional training.”)

6) Bill No. BB0138, Draft of a Whole Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=007667 (last visited Oct. 27, 2015).
7) Id.

14



1. Patent Act

(2) Patent Act of 1981: Amended by Act No. 3325 (December
31, 1980; Entering into force on September 1, 1981)

This amendment was primarily made to incorporate common provisions
of the Paris Convention for the Protection of Industrial Property (“Paris
Convention”) into the Act and to adopt some of the features of the
patent system in developed countries.8) The amendment requires a patent
application to describe the invention in detail and introduces the multiple
claiming system in the rules of claim drafting. Also, it establishes legal
grounds for ‘the principle of national treatment’ and ‘the right of priority,’
and it adopts an early publication of the application for patent registration

by a request to avoid overlapped R&D and investment.%)

(3) Patent Act of 1982: Amended by Act No. 3566 (November 29,
1982; Entering into force on November 29, 1982)

The amendment made a revision to the Patent Act in order to stipulate
matters concerning the process of filing an international application for
patent registration under the Patent Cooperation Treaty.!0) It provides the
qualifications of a patent applicant who may file an international application,
the patent documents to be submitted, the filing date of an international
application, etc. for a case where the international application is submitted

to the Commissioner of the Korean Intellectual Property Office (“KIPO”).1D

8) Bill No. CC0077, Draft of a Partial Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=009128 (last visited Oct. 27, 2015).

9) Id.

10) Bill No. 110314, Draft of a Partial Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=009564 (last visited Oct. 27, 2015).

11) Id.

15



IT. Laws on Industrial Property and Industrial Designs

It also provides the priority date, the submission of a Korean translation
of the international application, the date of disclosure, etc. for a case
where the international application is filed in countries other than South

Korea to obtain a patent registration from the KIPO.!2)

(4) Patent Act of 1987: Amended by Act No. 3891 (December 31,
1986; Entering into force on July 1, 1987)

This amendment was made to keep up with international standards of
the patent protection, to improve the non-exclusive license system, and to
extend the duration of the patent protection.!3) It makes some of the
unpatentable inventions (e.g., medical substance and chemical substance)
patentable subject matter under the Act, and it also provides the grant of
a non-exclusive license to patented inventions based on non-use for three (3)
consecutive years without any justifiable excuse.!4) Through this amendment,
the duration of the patent protection is extended to ‘15 years from the date
of registration,” and it may be extended further up to five (5) years in case
of inventions that would require an authentication or a registration under

other laws such as medical substance.l5)

(5) Patent Act of 1996: Amended by Act No. 5080 (December 29,
1995; Entering into force on July 1, 1996)

This amendment was primarily made to stipulate matters related to the

implementation of the Agreement on Trade-Related Aspects of Intellectual

12) Id.
13) Bill No. 120320, Draft of a Partial Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=010346 (last visited Oct. 27, 2015).

14) Id.
15) Id.
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1. Patent Act

Property Rights (“TRIPs Agreement”).16) To strengthen the protection of
patent rights, it adds ‘offering for assigning or lease’ of patented products
to the definition of the term “carrying-out of a patent” and makes some
of the unpatentable inventions (i.e., substances manufactured by nuclear
fission) patentable subject matter under the Act.!7?) Besides, through the
amendment, the early publication of an application for patent registration
(may be published within 18 months from the filing date of a patent
application if the applicant requests) is introduced to the patent system,
and the duration of the patent protection is extended to ‘20 years from

the filing date of a patent application.’!8)

(6) Patent Act of 1999: Amended by Act No. 5576 (September 23,
1998; Entering into force on January 1, 1999)

For the convenience of applicants who file for patent registration, this
amendment adopts the filing of a patent application by electronic
documents.19) The revised Act stipulates that patent applicants may submit
the electronic version of patent documents or a floppy disk storing the
electronic documents and the KIPO may also deliver relevant documents

or give a notice to the applicants through the computer networks.20)

16) Bill No. 141204, Draft of a Partial Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=013313 (last visited Oct. 27, 2015).

17) Id.

18) Id.

19) Bill No. 150900, Draft of a Partial Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=014444 (last visited Oct. 27, 2015).

20) Id.

17



IT. Laws on Industrial Property and Industrial Designs

(7) Patent Act of 2001: Amended by Act No. 6411 (February 3,
2001; Entering into force on July 1, 2001)

The amendment, among other things, provides the revised novelty
requirement and the calculation of presumed damages by a patent
infringement.2) It adopts ‘disclosure by electrical communication lines’
and stipulates that inventions described in a publication distributed in
South Korea or in other countries prior to the filing date of an application
or inventions made accessible to the public through electrical communication
lines should be unpatentable.22) Also, on the subject of the calculation of
damages by a patent infringement, it establishes that the amount of
damages may be calculated by multiplying the number of transferred
products by the profit per unit of the products that the patentee or the
exclusive licensee might have sold in the absence of the patent

infringement.23)

(8) Patent Act of 2003: Amended by Act No. 6768 (December 11,
2002; Entering into force on March 12, 2003)

This amendment was made to incorporate the amendment of the Patent
Cooperation Treaty into the Act.24) In order for the Patent Act to be in
line with the Treaty, it stipulates that an applicant who has filed an

international application for patent registration in a foreign language should

21) Bill No. 160294, Draft of a Partial Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=016408 (last visited Oct. 27, 2015).

22) Id.

23) Id.

24) Bill No. 161595, Draft of a Partial Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail jsp?bill id=021371 (last visited Oct. 27, 2015).

18



1. Patent Act

submit a Korean translation of the required application materials to the

KIPO Commissioner within 30 months from the priority date.

(9) Patent Act of 2005: Amended by Act No. 7554 (May 31,
2005; Entering into force on September 1, 2005)

This amendment was made to incorporate the WTO’s decision for a
reservation to some of the provisions of the TRIPs Agreement into the
Patent Act.25) In accordance with the WTO’s decision, the amendment
adds a new article to the Act and provides in essence that: 1) in a case
where the use of a patented invention is necessary for exporting medicines
to countries intending to import the medicines to cure diseases threatening
public health, a person who would like to use the patented invention
may request the KIPO Commissioner to adjudicate for the authorization
of a non-exclusive license thereon; and 2) in making such adjudication,
the KIPO Commissioner should impose the condition that all of the

produced medicines must be exported to the importing countries.26)

(10) Patent Act of 2010: Amended by Act No. 9985 (January 27,
2010; Entering into force on July 28, 2010)

It has modified the provision concerning the limitations on the effect
of a patent in order to incorporate research and testing for 1) obtaining
permission for items of medicines or reporting items of medicines under
the Pharmaceutical Affairs Act and 2) registering pesticides under the

Pesticide Control Act into the definition of ‘research and testing’ under

25) Bill No. 171739, Draft of a Partial Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=030540 (last visited Oct. 27, 2015).
26) Id.
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IT. Laws on Industrial Property and Industrial Designs

the Patent Act to which the patent protection are not available.2?) Also, it
stipulates that the Government may use patents non-commercially or
authorize other person to use the patents on its behalf in situations of
national emergency or for public interests, to be in line with the TRIPs

Agreement.28)

(11) Patent Act of 2012: Amended by Act No. 11117 (December
2, 2011; Entering into force on March 15, 2012)

The amendment was made to stipulate matters related to the
implementation of the Korea-U.S. Free Trade Agreement (“Korea-US
FTA”).29 Through this amendment, the following have been established:
1) the extension of grace period for non-prejudicial disclosures (from six
(6) months to 12 months); 2) the repealing of the cancellation of patent
registration based on non-use for two (2) or more years from the date of
the adjudication for the grant of non-exclusive license; 3) the extension
of the duration of patent rights due to a delay in the registration process;
and 4) the court’s order to preserve the confidentiality of trade secrets
learned in the course of a patent right infringement lawsuit or an exclusive

license infringement lawsuit.30)

27) Bill No. 1806896, Draft of a Partial Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=PRC_P0Q9B1VIN2C7POR9BODST
2M8K3Y8J6 (last visited Oct. 27, 2015).

28) Id.

29) Bill No. 1801500, Draft of a Partial Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=ARC _F0X8Z1SOM1P0OA1Q4K4YS8
D4S906K7U7 (last visited Oct. 27, 2015).

30) Id.
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1. Patent Act

(12) Patent Act of 2013: Amended by Act No. 11654 (March 22,
2013; Entering into force on July 1, 2013)

The amendment was made primarily to address the implementation of
the Patent Law Treaty. Reflecting the intent of the Patent Law Treaty,
this amendment stipulates the restoration of a patent application and the
refund of the patent fees.3) Under the Patent Act of 2013, a patent
applicant may request an examination or a re-examination of his patent
application - if it has been withdrawn or rejected because of his failure
to comply with the period during which a request for examination or
re-examination should have been filed due to a cause not imputable to
him - within two (2) months from the date when the cause has ceased
to exist.32) Also, it provides that ‘fees for a priority claim’ as well as
‘patent fees and fees for a request for examination’ should be refunded if
the patent application has been withdrawn or abandoned within one (1)

month from the filing date of the patent application.33)

(13) Patent Act of 2014: Amended by Act No. 12313 (January 21,
2014; Entering into force on January 21, 2014)

The previous Patent Act, in order to promote small and medium-sized
enterprises’ filing for patents, reduced or waived patent fees charged to them
for the first three (3) years. This amendment, however, has removed the

limitation of ‘for the first three (3) years’ on such fee exemption scheme.34)

31) Bill No. 1900385, Draft of a Partial Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=ARC_DI1C2P0O6K208P1Y6H4H3
L309I8JI5W2 (last visited Oct. 27, 2015).

32) Id.

33) 1d.

34) Bill No. 1908740, Draft of a Partial Amendment to the Patent Act, available at
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IT. Laws on Industrial Property and Industrial Designs

(14) Patent Act of 2015: Amended by Act No. 12753 (June 11,
2014; Entering into force on January 1, 2015)

In order for applicants to obtain a filing date as early as possible, the
amendment has enabled them to file a patent application for registration
in a foreign language as well as in Korean.35) Also, for the convenience
of applicants who file for the registration of an international patent, it has
enabled them to request a one (1) month extension to the deadline for the
submission of a Korean translation for the required application documents

in a foreign language.36)

C. Patent Act at a Glance3?

The current Patent Act, Patent Act of 2015,3%) is composed of 12
Chapters and 232 Articles.

Chapter [ stipulates general provisions, and Chapters II, Il and IV
provide the requirements for patent registration and patent applications,
the examination of patent applications, patent registration and patent fees
respectively. Matters related to patent rights and the protection of patent

right holders are addressed in Chapters V and VI, and matters related to

http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=PRC_O1B3H1A2C1D7E1Y5F3MO0
T2F6C7GONS (last visited Oct. 27, 2015).

35) Bill No. 1906706, Draft of a Partial Amendment to the Patent Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=ARC J1U3TOW9Z0P5D1D3M4G8
F3A4V9GOD3 (last visited Oct. 27, 2015).

36) Id.

37) The full text of the Patent Act (English translation) is available at:
http://elaw.klri.re.kr/kor_service/lawView.do?hseq=27658&lang=ENG (last visited Oct. 27,
2015).

38) It has been amended on January 28, 2015 by Act No. 13096 and entered into force
on July 29, 2015.

22



1. Patent Act

trials, retrials and litigations are stipulated in Chapters VI, VI and IX.
Chapter X codifies procedural rules concerning international applications
under the Patent Cooperation Treaty, and supplementary provisions and

penalty provisions are regulated in Chapters XI and XII.
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IT. Laws on Industrial Property and Industrial Designs

2. Utility Model Act

A. Reason for Enactment and Main Provisions

The previous Act stipulated the establishment of the patent office, matters
related to the protection of inventions, matters related to the protection of
utility models, and matters related to the protection of designs, and there
were provisions inconsistent or in conflict with other provisions within
the Act.39) This had frequently caused problems in the interpretation and
application of the Act, and as a result, a Bill for the Utility Model Act
was introduced in the National Assembly on December 4, 1961.40) The
Bill was proposed to separately stipulate matters only related to utility
models.4D) It was passed by the National Assembly on December 27,
1961 and was enacted as Act No. 952 on December 31, 1961.

The Utility Model Act of 1961, among other things, provides: 1) subject
matter for a utility model; 2) the novelty requirement; 3) the first-to-file
doctrine; 4) the scope of utility model rights; 5) the duration of utility
model rights (10 years from the date of registration, not exceeding 12 years
from the date of application); 6) the grant of a non-exclusive license on the

basis of prior use; and 7) remedies for infringement of utility model rights.42)

39) Bill No. AA0259, Draft of the Utility Model Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail jsp?bill_id=003749 (last visited Oct. 27, 2015).

40) Id.

41) Id.

42) Id.
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2. Utility Model Act

B. Major Amendments

The Utility Model Act has been amended 36 times since its enactment.
Major amendments which have been made to substantive provisions of

the Act are as follows.

(1) Utility Model Act of 1974: Amended by Act No. 2508
(February 8, 1973; Entering into Force on January 1, 1974)

The amendment modified the Utility Model Act to be in line with the
amendment of the Patent Act, the main legislation that regulates matters
concerning industrial property rights.43) This amendment, among other things,
provides: 1) the ineligibility for registration of a utility model disclosed in
a publication in other countries prior to the filing date (failure to satisfy
the novelty requirement); 2) the authorization of a compulsory license or the
cancellation of utility model rights on the grounds of non-use for three (3)
consecutive years; 3) the compensation and management of utility models
created by public servants in connection with their duties; and 4) the
adaptation of the qualifications for examiners and the examiners’ duty to

receive professional training.44)

(2) Utility Model Act of 1981: Amended by Act No. 3328
(December 31, 1980; Entering into Force on September 1, 1981)

This amendment was made to incorporate common provisions of the

Paris Convention into the Act and to reasonably manage the utility model

43) Bill No. BB0157, Draft of a Whole Amendment to the Utility Model Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=007650 (last visited Oct. 27, 2015).
44) Id.
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system.45) The amendment establishes legal grounds for ‘the principle of
national treatment’ and ‘the right of priority,” and it also adopts an early
publication of the application for utility model registration by a request

to avoid overlapped R&D and investment.46)

(3) Utility Model Act of 1982: Amended by Act No. 3567
(November 29, 1982; Entering into Force on November 29, 1982)

The amendment made a revision to the Utility Model Act in order to
stipulate matters concerning the process of filing an international application
for a utility model registration under the Patent Cooperation Treaty.47) The
amendment, among other things, provides: 1) the registration of a utility
model on the basis of an international application; 2) the submission of a
Korean translation of the international application materials; 3) the submission
of the drawings(if the international application does not include the
drawings); 4)the reasons for which the international utility model registration

gets nullified.48)

(4) Utility Model Act of 1990: Amended by Act No. 4209
(January 13, 1990; Entering into Force on September 1, 1990)

This amendment was made to keep up with international standards of the
utility model protection and to strengthen the protection for utility model

right holders.#9) Through the amendment, applicants’ duty to submit an

45) Bill No. CC0080, Draft of a Partial Amendment to the Utility Model Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=009119 (last visited Oct. 27, 2015).

46) Id.

47) Bill No. 110313, Draft of a Partial Amendment to the Utility Model Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail jsp?bill id=009565 (last visited Oct. 27, 2015).

48) Id.

49) Bill No. 130687, Draft of a Whole Amendment to the Utility Model Act, available at
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2. Utility Model Act

abstract of the descriptions is established, and a limit on the duration of
utility model rights is added (10 years from the publication date of an
application, but no more than 15 years from the filing date of an

application).50)

(5) Utility Model Act of 1996: Amended by Act No. 5081
(December 29, 1995; Entering into Force on July 1, 1996)

The amendment modified provisions of the Utility Model Act that had
been incompatible with the TRIPs Agreement.5D) It adds ‘assigning’ and
‘offering for assigning or leasing’ to the definition of ‘carrying-out (of a
utility model)’ in order to strengthen the protection of utility model rights
and defines the term as: ‘any act of manufacturing, using, assigning, leasing,
or importing, or offering for assigning or leasing (including displaying for
the purpose of assignment or leasing) articles related to a device’.52) Also,
through this amendment, the duration of utility model rights is extended
from ‘10 years from the publication date of an application’ to ‘15 years

from the filing date of an application’.33)

(6) Utility Model Act of 1999: Amended by Act No. 5577
(September 23, 1998; Entering into Force on July 1, 1999)

The amendment, among other things, provides: 1) the simplification of

the registration of utility models to expedite the utility model registration

http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=011353 (last visited Oct. 27, 2015).
50) Id.
51) Bill No. 141207, Draft of a Partial Amendment to the Utility Model Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=013316 (last visited Oct. 27, 2015).
52) Id.
53) Id.
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process; 2) the request for a technical assessment of utility models to
minimize adverse effects of the expedited registration process; and 3) the
shortening of the duration of utility model rights taking the expedited
registration process into consideration.>¥) As a consequence, a utility model
satisfying the formal and basic requirements for the utility model
registration may be registered without further substantial examination.55) Also,
any person may request the KIPO Commissioner a technical assessment
of a device for which an application has been filed for utility model
registration or a registered utility model, and the duration of utility model
rights is shortened from ‘15 years from the filing date of an application’

to ‘10 years from the filing date of an application’.56)

(7) Utility Model Act of 2003: Amended by Act No. 6766
(December 11, 2002; Entering into Force on May 12, 2003)

The amendment was mainly made to incorporate the amendment of the
Patent Cooperation Treaty into the Act.57) In order for the Utility Model
Act to be in line with the Patent Cooperation Treaty, it provides that an
applicant who has filed an international application for utility model
registration in a foreign language should submit a Korean translation of
the required application materials to the KIPO Commissioner within 30

months from the priority date.58)

54) Bill No. 150901, Draft of a Whole Amendment to the Utility Model Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail .jsp?bill_id=014445 (last visited Oct. 27, 2015).

55) Id.

56) Id.

57) Bill No. 161596, Draft of a Partial Amendment to the Utility Model Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail jsp?bill id=021373 (last visited Oct. 27, 2015).
58) Id.; Under the previous Utility Model Act, a Korean translation of the required
application materials should be submitted within 20 months, or it should be submitted
within 30 months if an international preliminary examination requested by the applicant.
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2. Utility Model Act

(8) Utility Model Act of 2009: Amended by Act No. 9371
(January 30, 2009; Entering into Force on July 1, 2009)

This amendment establishes applicants’ right to request a re-examination
against a decision to reject the registration of a utility model.>® Under
the previous Utility Model Act, an applicant whose application for utility
model registration has been rejected and who would like to raise an
objection to the rejection must initiate a trial within 30 days from the
date of receipt of the certified copy of the decision.60) Under the revised
Utility Model Act, however, the applicant in such case may file a request
for re-examination within 30 days from the date of receipt of the

certified copy of the decision.6D)

(9) Utility Model Act of 2012: Amended by Act No. 11114
(December 2, 2011; Entering into Force on March 15, 2012)

The amendment was made to establish 1) the extension of the duration
of utility model rights on the grounds of a delay in the registration process
and 2) the court’s order to preserve the confidentiality of trade secrets
learned in the course of a utility model right infringement lawsuit or an
exclusive license infringement lawsuit, which had been agreed through the

Korea-U.S. FTA.62) On top of this, it modifies the provision concerning

59) Bill No. 1801712, Draft of a Partial Amendment to the Utility Model Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=ARC_CON8A1B1JOT3R1X7D2Z6J
3T7H5Q3G7 (last visited Oct. 27, 2015).

60) Id.

61) Id.

62) Bill No. 1801497, Draft of a Partial Amendment to the Utility Model Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail jsp?bill id=ARC K0J8G1O0D1X0Q1M4K2E4
SSE3A5SW7HS (last visited Oct. 27, 2015).
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the exceptions to public disclosure (the exceptions used to be applied if
an application filed within six (6) months from the relevant date, but
now applied if filed within 12 months) and has repealed the provision on

the cancellation of utility model rights.63)

(10) Utility Model Act of 2015: Amended by Act No. 12752
(June 11, 2014; Entering into Force on January 1, 2015)

In order for applicants to obtain a filing date as early as possible, this
amendment enables them to file an application for the registration of a
utility model in foreign languages as well as in Korean.%4) Also, for the
convenience of applicants who file for an international utility model
registration, it enables them to request a one (1) month extension to the
deadline for the submission of a Korean translation for the required

application materials in a foreign language.65)

C. Utility Model Act at a Glance65)

The current Utility Model Act, Utility Model Act of 2015, is composed
of 10 Chapters and 52 Articles.
Chapter ] stipulates general provisions, and Chapters I, [ and [V

provide the requirements for utility model registration and utility model

63) Id.

64) Bill No. 1906705, Draft of a Partial Amendment to the Utility Model Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=ARC UIM3NOS9VOKSXI1E3K3Z6
U2R1V4N2P9 (last visited Oct 27, 2015).

65) Id.

66) The full text of the Utility Model Act (English translation) is available at
http://elaw klri.re.kr/kor service/lawView.do?hseq=25237&lang=ENG (last visited Oct. 27,
2015).
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2. Utility Model Act

applications, the examination of utility model applications, utility model
registration and registration fees respectively. Matters related to utility
model rights and the protection of utility model right holders are addressed
in Chapters V and V][. Matters related to trials, retrials and litigations are
stipulated in Chapter V[, and procedural rules concerning international
applications under the Patent Cooperation Treaty are codified in Chapter
V. Supplementary provisions and penalty provisions are regulated in

Chapters IX and X.
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IT. Laws on Industrial Property and Industrial Designs

3. Design Protection Act
A. Reason for Enactment and Main Provisions

The previous Act stipulated the establishment of the patent office,
matters related to the protection of inventions, matters related to the
protection of utility models, and matters related to the protection of
designs, and there were provisions inconsistent or in conflict with other
provisions in the Act.67) This had frequently caused problems in the
interpretation and application of the Act, and consequently, a Bill for the
Design Act was introduced in the National Assembly on December 2,
1961.98) The Bill was proposed to separately stipulate matters only related
to designs.®®) It was passed by the National Assembly on December 27,
1961 and was enacted as Act No. 951 on December 31, 1961.

The Design Act of 1961, among other things, provides: 1) subject
matter for a design; 2) the novelty requirement; 3) the first-to-file
doctrine; 4) the scope of design rights; 5) the duration of design rights
(eight (8) years from the date of registration); and 6) remedies for

infringement of design rights.”0)

B. Major Amendments

The Design Act has been amended 39 times since its enactment. Major
amendments which have been made to substantive provisions of the Act

are as follows.

67) Bill No. AA0258, Draft of the Design Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=003738 (last visited Oct. 27, 2015).

68) Id.

69) Id.

70) Id.

36



3. Design Protection Act

(1) Design Act of 1974: Amey Act No. 2507 (February 8,
1973; Entering into Force on January 1, 1974)

The amendment modified the Design Act to be in line with the
amendment of the Patent Act, the main legislation that regulates matters
concerning industrial property rights.”) This amendment, among other
things, provides: 1) the ineligibility for registration of a design disclosed
in a publication in South Korea or other countries prior to the filing date
(failure to satisfy the novelty requirement); 2) the authorization of a
compulsory license or the cancellation of design rights based on non-use
for three (3) consecutive years; 3) the compensation and management of
designs created by public servants in connection with their duties; and 4)
the ineligibility for registration of a design which would be considered to

be as a technical creation.

(2) Design Act of 1981: Amended by Act No. 3327 (December
31, 1980; Entering into Force on September 1, 1981)

The amendment was made to incorporate common provisions of the
Paris Convention, and as a result, provisions concerning ‘the principle of
national treatment’ and ‘the right of priority” have been added to the

Act.72)

71) Bill No. BB0152, Draft of a Whole Amendment to the Design Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=007662 (last visited Oct. 27, 2015).

72) Bill No. CC0079, Draft of a Partial Amendment to the Design Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail jsp?bill id=009123 (last visited Oct. 27, 2015).
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(3) Design Act of 1994: Amended by Act No. 4595 (December
10, 1993; Entering into Force on January 1, 1994)

This amendment was made to stipulate matters related to the
implementation of the TRIPs Agreement.”3) Through the amendment, the
duration of design rights is extended from eight (8) years from the date

of registration to 10 years from the date of registration.’

(4) Design Act of 1998: Amended by Act No. 5354 (August 22,
1997; Entering into Force on March 1, 1998)

The amendment was made mainly to provide: 1) the establishment of the
‘registration of a design without examination’ (for designs for a limited
number of articles with short life cycle); 2) matters concerning an objection
to the registration of a design without examination (filing an objection and
rendering a decision on the objection); 3) the extension of the duration of
design rights (from 10 years from the date of registration to 15 years from
the date of registration; and 4) the readjusting of the amount of criminal

money penalties to secure the effectiveness of design right protection.”>)

(5) Design Act of 2001: Amended by Act No. 6413 (February 3,
2001; Entering into Force on February 3, 2001)

This amendment, among other things, was made to: 1) establish the

protection of a partial design; 2) reduce the registration requirements for

73) Bill No. 140326, Draft of a Partial Amendment to the Design Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=012431 (last visited Oct. 27, 2015).

74) Id.

75) Bill No. 150518, Draft of an Amendment to the Design Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail jsp?bill id=014062 (last visited Oct. 27, 2015).

38



3. Design Protection Act

designs for one set of products (i.e., where two or more articles are used
together as a set of articles, a design for the set of articles may be
registered as one design if it is unitary); 3) make a ‘design made only
in a shape essential for a function of the relevant article’ fall into the
category of ‘unregistrable designs’; and 4) adopt a calculation method for
the amount of damages suffered by the design right holder (may be
calculated by multiplying the number of transferred articles by the profit
per unit of the articles that the design right holder might have sold in

the absence of said infringement).76)

(6) Design Protection Act of 2005: Amended by Act No. 7289
(December 31, 2004; Entering into Force on July 1, 2005)

First of all, this amendment has changed the title of the ‘Design Act’
to ‘Design Protection Act’ in order to enhance the understanding of the
Act.7? In addition, through the amendment, ‘fonts’ have become eligible
for the protection of design rights under the Act, and examiners have
been allowed to render a decision to reject the registration of a design
‘without examination’ based on information and evidence concerning the

unregistrability of the design submitted to the KIPO Commissioner.78)

76) Bill No. 160296, Draft of an Amendment to the Design Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=016406 (last visited Oct. 27, 2015).
77) Bill No. 170004, Draft of an Amendment to the Design Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=027990 (last visited Oct. 27, 2015).
78) Id.
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(7) Design Protection Act of 2011: Amended by Act No. 10809
(June 30, 2011; Entering into Force on July 1, 2011)

The amendment was made, among other things, to stipulate matters related
to the implementation of the Korea-E.U. Free Trade Agreement (“Korea-EU
FTA”).79) It adds ‘exporting’ to the definition of ‘carrying-out of a design’
to strengthen the protection of design rights and defines the term as:
‘any act of manufacturing, using, assigning leasing, exporting, importing,
or offering for assignment or lease of (including displaying for the purpose

of assignment or lease) an article to which a design has been applied’.80)

(8) Design Protection Act of 2012: Amended by Act No. 11111
(December 2, 2011; Entering into Force on March 15, 2012)

This amendment was made primarily to establish the preservation of
confidentiality in an infringement lawsuit which had agreed through the
Korea-US FTA.8D) Through the amendment, three (3) new articles (Article
81-2 Order to Preserve Confidentiality, Article 81-3 Revocation of Order
to Preserve Confidentiality, and Article 81-4 Notification, etc. of Request

for Reading Trial Records, etc.) are added to the Act.

79) Bill No. 1809664, Draft of an Amendment to the Design Protection Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=ARC_GI1EOVIMOS2K6L1E6W4J0
QOC8Z3V5A9 (last visited Oct. 27, 2015).

80) Id.

81) Bill No. 1801498, Draft of an Amendment to the Design Protection Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=ARC XOPSL1COO1EOV1V4F3G9T
0WS8Y8B2S5 (last visited Oct. 27, 2015).
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(9) Design Protection Act of 2014: Amended by Act No. 11848
(May 28, 2013; Entering into Force on July 1, 2014)

In order to better protect the rights of creators of a design, this
amendment has repealed the registration of a ‘similar design’, newly adopted
the registration of a ‘related design’, and strengthened the requirements of
trademark registration (i.e., no registration granted for designs easily created
by combining shape, pattern or color that were known, the establishment
of an exception to the application of the expanded first-to-file doctrine,
etc.).82) Also, the amendment has extended the duration of design rights
(from 15 years from the date of registration to 20 years from the date of
application) and addressed matters related to the implementation of the
Hague Agreement Concerning the International Registration of Industrial
Designs (“Hague Agreement”) (incorporating provisions on the international
application process under the Hague Agreement into the Design Protection

Act).83)

C. Design Protection Act at a Glance’4

The current Design Protection Act, Design Protection Act of 2014, is
composed of 11 Chapters and 229 Articles.
Chapter | stipulates general provisions, and Chapters I, Il and [V provide

the requirements and application for design registration, the examination

82) Bill No. 1903281, Draft of an Amendment to the Design Protection Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=PRC_Q103Y0S6Y1K0Q1J7R2Q5R
2A9D6J7R3 (last visited Oct. 27, 2015).

83) Id.

84) The full text of the Design Protection Act (English translation) is available at
http://elaw.klri.re.kr/kor_service/lawView.do?hseq=28698&lang=ENG (last visited Oct. 27, 2015).
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of application for design registration, and registration fees and design
registration respectively. Matter related to design rights and the protection
of design right holders are addressed in Chapters V and V][. Matters related
to trials are stipulated in Chapter V[, and matters related to retrials and
litigations are provided in Chapter V[. Chapter IX codifies procedural rules
concerning international applications under the Hague Agreement, and

supplementary provisions and penalty provisions are regulated in Chapters

X and X].
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IT. Laws on Industrial Property and Industrial Designs

4. Act on the Layout-Design of Semiconductor
Integrated Circuits (“Semiconductor Layout-
Design Act”)

A. Reason for Enactment and Main Provisions

A Bill for the Semiconductor Layout-Design Act was introduced in the
National Assembly on October 16, 1992, and it was proposed to stimulate
technological development in semiconductor related industries by granting
intellectual property rights to semiconductor layout-designs (“layout-designs”),
protecting the right holders, and promoting lawful use of layout-designs.85)
The Bill was passed by the National Assembly on November 10, 1992
and was enacted as Act No. 4526 on December 8, 1992.

The Semiconductor Layout-Design Act of 1992, among other things,
provides: 1) the expansion of the scope of protection to final products
manufactured employing layout-designs; 2) the duration of rights (10
years from the date of registration); 3) the right holder’s exclusive right
to use and to grant a license to use layout-designs and to establish a
right of pledge for his benefit; 4) the authorization of a compulsory
license based on non-use for two (2) consecutive years without any
justifiable excuse or based on national security concerns; and 5) the
establishment of the Committee for Deliberation and Conciliation on
Layout-Designs (for deliberation on matters concerning layout-design

rights and exclusive and non-exclusive licenses and for the conciliation of

85) Bill No. 140086, Draft of the Semiconductor Layout-Design Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=012191 (last visited Oct. 27, 2015).
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4. Act on the Layout-Design of Semiconductor Integrated Circuits

(“Semiconductor Layout-Design Act”)

disputes arising in connection with the rights and interests protected by

this Act); and 6) remedies for the infringement of layout-design rights.86)

B. Major Amendments

The Semiconductor Layout-Design Act has been amended 11 times since
its enactment. Major amendments which have been made to substantive

provisions of the Act are as follows.

(1) Semiconductor Layout-Design Act: Amended by Act No. 4890
(January 5, 1995; Entering into Force on July 1, 1995)

The amendment was made to revise provisions concerning adjudication
for the grant of a non-exclusive license and compensation for infringement
and damages.87) By this amendment, any person who desires to use a
protected layout-design may file a petition for adjudication for the grant
of a non-exclusive license without negotiations with the right holder if he
files it for a national emergency or any other crucial situation.88)
Additionally, this amendment has repealed special provisions relating to
the amount of compensation against the infringement of layout-design
rights, which eliminates the possibility that it might adversely affect the
right holders.89)

86) Id.

87) Bill No. 140834, Draft of a Partial Amendment to the Semiconductor Layout-Design
Act, available at http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=012928 (last visited
Oct. 27, 2015).

88) Id.

89) Id.
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IT. Laws on Industrial Property and Industrial Designs

(2) Semiconductor Layout-Design Act: Amended by Act No. 8397
(April 27, 2007; Entering into Force on October 28, 2007)

This amendment was made to adopt the procedural provisions for filing
applications by electronic documents under the Patent Act for creators’
convenience and to reduce or waive fees and charges for registration of a
layout-design for small and medium-sized enterprises.99) As a result,
Article 5-2 stipulating the application of the Patent Act (from Article 28-2
to Article 28-5) and Article 40-2 providing for the reduction or waiver
of registration fees and charges is added to the Semiconductor Layout-

Design Act.91)

(3) Semiconductor Layout-Design Act: Amended by Act No. 12289
(January 21, 2014; Entering into Force on January 21, 2014)

The amendment was mainly made to make layout-design rights
infringement penalties more effective by readjusting the amount of criminal
money penalties.92) This amendment readjusted the amount of criminal
money penalties in Article 45, 46, and 47 of the Semiconductor Layout-

Design Act considering the general level of prices.93)

90) Bill No. 175553, Draft of a Partial Amendment to the Semiconductor Layout-Design
Act, available at http://likms.assembly.go.kr/bill/jsp/BillDetail jsp?bill_id=038336 (last visited
Oct. 27, 2015).

91) I1d.

92) Bill No. 1907510, Draft of a Partial Amendment to the Semiconductor Layout-Design
Act, available at http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=PRC N1W3Y1HIM
004S1D7C3D1B2T9E7ESMO (last visited Oct. 27, 2015).

93) Id.
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4. Act on the Layout-Design of Semiconductor Integrated Circuits

(“Semiconductor Layout-Design Act”)

C. Semiconductor Layout-Design Act at a Glance%

The current Semiconductor Layout-Design Act, Semiconductor Layout-
Design Act of 2015,95 is composed of seven (7) Chapters and 49 Articles.

Chapter ] stipulates general provisions. Matters related to layout-design
rights are provided in Chapter [I, and the registration of layout-designs
is addressed in Chapter [II. Chapter [V stipulates matters related to the
Committee for Deliberation and Conciliation on Layout-Designs, and
Chapter V codifies remedies for the infringement of layout-design rights.
Supplementary provisions and penalty provisions are regulated in Chapters

VI and VI.

94) The full text of the Semiconductor Layout-Design Act (English translation) is available
at http://elaw klri.re.kr/kor_service/lawView.do?hseq=27613&lang=ENG (last visited Oct. 27,
2015).

95) It has been amended by Act No. 13150 (February 3, 2015) and entered into force on
August 4, 2015.
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1. Copyright Act

[lI. Laws on Copyrights and Neighboring Rights

1. Copyright Act

A. Reason for Enactment and Main Provisions

A Bill for Copyright Act was introduced in the National Assembly on
January 11, 1957, and it was proposed to contribute to the improvement
and development of culture by protecting the rights of authors of academic
and artistic works.%) The Bill was passed by the National Assembly on
January 18, 1957 and was enacted as Act No. 432 on January 28, 1957.

The Copyright Act of 1957, among other things, provides: 1) the scope of
copyright (author’s property rights and moral rights); 2) the establishment
of the Korea Copyright Commission; 3) the right of disclosure; 4) the
duration of copyright (the period of author’s life plus 30 years); 6) the
effect of copyright registration; and 7) remedies for the infringement of

copyright.97)

B. Major Amendments

The Copyright Act has been amended 24 times since its amendment.
Major amendments which have been made to substantive provisions of

the Act are as follows.

96) Bill No. 030225, Draft of the Copyright Act, available at http://likms.assembly.go.
kr/bill/jsp/BillDetail.jsp?bill id=001962 (last visited Oct. 27, 2015).
97) 1d.
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IMl. Laws on Copyrights and Neighboring Rights

(1) Copyright Act of 1987: Amended by Act No. 3916 (December
31, 1986; Entering into Force on July 1, 1987)

The amendment was made to incorporate changes and developments in
the scope of copyright protection and the usage pattern of copyrighted
works into the Act and to keep up with the international standards of
protection for the rights of authors.%%) This amendment, among other
things, provides: 1) the copyright protection for works of foreigners under
the principle of reciprocity; 2) the extended scope of copyright protection
(subdividing author’s property rights in copying, public performance,
broadcasting, exhibition, distribution, derivative works, etc.); 3) the
extension of the duration of copyright protection (the period of author’s
life plus 50 vyears); 4) the establishment of neighboring rights for
performers, producers of sound recordings, and broadcasting service
providers (for 20 years); and 5) the establishment and authorization of

copyright management services.%9)

(2) Copyright Act of 1994: Amended by Act No. 4717 (January 7,
1994; Entering into Force on July 1, 1994)

Among other things, this amendment establishes performers’ and sound
recording producers’ right to authorize the rental of sound recordings, adopts
copyright protection for database, and extends the duration of neighboring
right protection.100) Under the amendment, copyright protection becomes

avilable for ‘database’ which falls within the definition of ‘compilation

98) Bill No. 120290, Draft of a Whole Amendment to the Copyright Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=010316 (last visited Oct. 27, 2015).

99) Id.

100) Bill No. 140550, Draft of a Partial Amendment to the Copyright Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=012655 (last visited Oct. 27, 2015).
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1. Copyright Act

works,” the right to authorize the rental of commercial sound recordings
has been given to performers and sound recording producers, and the
duration of the neighboring right protection is extended from ‘20 years’

to ‘50 years.’

(3) Copyright Act of 2000: Amended by Act No. 6134 (January
12, 2000; Entering into Force on July 1, 2000)

The amendment was made to effectively protect the rights of authors
from infringing activities by newly developed digital copying technologies
and copying apparatus.10) Through this amendment, provisions concerning
the definition of ‘transmission’ (meaning a ‘transmission of the works or
a provision for use by means of wire or wireless communications so as
to have the public receive or use it at individually selected time and
places’) and authors’ right to transmit their works are included into the
Copyright Act.102) The amendment also stipulates that the exception for a
reproduction by users for their private use (permitting a reproduction within
the limit of the users’ personal, family or the equivalent use) should not
apply to the case of reproductions by copying apparatus installed for the
use by the public.103)

(4) Copyright Act of 2005: Amended by Act No. 7233 (October
16, 2004; Entering into Force on January 17, 2005)

In order to clarify the rights of performers and sound recording producers

in relation with the use of their performance and sound recordings on the

101) Bill No. 152345, Draft of a Partial Amendment to the Copyright Act, available at
http://likms.assembly.go.ki/bill/jsp/BillDetail .jsp?bill_id=015886 (last visited Oct. 27, 2015).

102) Id.

103) 1d.
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IMl. Laws on Copyrights and Neighboring Rights

internet, this amendment has established the right of transmission to
performers and sound recording producers.109) Accordingly, performers
have the right to transmit their performance, and sound recording producers

retain the right to transmit their sound recordings.

(5) Copyright Act of 2007: Amended by Act No. 8101 (December
28, 2006; Entering into Force on June 29, 2007)

This amendment was primarily made: 1) to stipulate matters related to
promoting the fair use of copyrighted materials, 2) to introduce the
authentication of copyright holders, and 3) to enable the Copyright
Committee to support the formulation of policies on technological
protection measures and rights management information.105)

The amendment has set the following rules: 1) no compensation for the
‘transmission of copyrighted materials’ done at high schools, their
equivalents or lower level schools for the purpose of education; 2) no
authorization required for using political speeches delivered in public and
statements made in public, in the court, etc.; and 3) no authorization
required for reproducing, distributing, or broadcasting of news articles and
editorials published in newspapers or internet newspapers, unless otherwise
stated.106) Also, an authentication system for verifying a lawful right
holder (by an authentication service provider designated by the Minister)

has been established for the security of transactions of copyright works,

104) Bill No. 170013, Draft of a Partial Amendment to the Copyright Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=027999 (last visited Oct. 27, 2015).
105) Bill No. 175514, Draft of a Whole Amendment to the Copyright Act, available at
http:/likms.assembly.go.kr/bill/jsp/BillDetail jsp?bill id=038202 (last visited Oct. 27, 2015).
106) Id.
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1. Copyright Act

and supporting the formulation of policies on technological protection
measures and rights management information has been incorporated into

the duties of the Copyright Committee.107)

(6) Copyright Act of 2009: Amended by Act No. 9625
(April 22, 2009; Entering into Force on July 23, 2009)

This amendment was made to integrate the Copyright Act and the
Computer Programs Protection Act and to strengthen the restrictions on
online service providers and their subscribers reproducing or transmitting
copyrighted works without authorization.108) According to the amendment,
the Computer Programs Protection Act has been repealed and integrated
with the Copyright Act to maintain consistency in policies on the protection
of copyright and to promote the effective enforcement thereof.109) The
amendment requires online service providers to take protection measures
such as warnings, suspension of the subscriber’s account, and removal of
the infringing works when infringing works reproduced without authorization

are transmitted through information and communications networks.!10)

(7) Copyright Act of 2009: Amended by Act No. 9529
(March 25, 2009; Entering into Force on September 26, 2009)

The amendment, among other things, provides the compensation for

performers and sound recording producers who suffer economic damages

107) Id.

108) Bill No. 1802291, Draft of a Partial Amendment to the Copyright Act, available at
http://likms.assembly.go.ki/bill/jsp/BillDetail.jsp?bill id=PRC_O0B8R1VI1H2U7K1D405H0J
5Z514U7P0 (last visited Oct. 27, 2015).

109) Id.

110) 1d.
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by the use of commercial sound recordings.!'!l) The amendment in essence
makes persons who give a performance using commercial sound recordings
in which other performers’ performance is recorded pay reasonable

compensation to the performers and producers of such sound recordings.!12)

(8) Copyright Act of 2013: Amended by Act No. 10807 (June 30,
2011; Entering into Force on July 1, 2013)

The amendment was made primarily to stipulate matters related to the
implementation of the Korea-EU FTA.113) In order to incorporate what
had agreed through the Agreement into the Copyright Act, it has
extended the duration of the copyright protection (the period of author’s
life plus 70 years) and established broadcasting service providers’ right to
perform their broadcasting (only if they receive entrance fees in relation
with watching the broadcasting at a place accessible to the public).l14) In
addition, it has prohibited the removing, disabling, or circumventing of
technological protection measures and established exemptions to copyright
infringement liability for the four (4) types of online service providers
respectfully: 1) mere conduit, 2) caching, 3) hosting, and 4) information

searching.!15)

111) Bill No. 1803945, Draft of a Partial Amendment to the Copyright Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=PRC_YO0Y91002QO0ON3J2LOBOLITO
T2R5Z4H8 (last visited Oct. 27, 2015).

112) Id.

113) Bill No. 1812330, Draft of a Partial Amendment to the Copyright Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=PRC _VI1T1ZOM6LOP9I1VOP5A1Y
4E1VIW6C6 (last visited Oct. 27, 2015).

114) Id.

115) Id.
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(9) Copyright Act of 2013: Amended by Act No. 11110
(December 2, 2011; Entering into Force on August 1, 2013)

The amendment was made primarily to stipulate matters related to the
implementation of the Korea-US FTA.116) According to what had agreed
through the Agreement, the amendment, among other things, provides: 1)
the incorporation of ‘temporary storage’ into the definition of the term
“reproduction”; 2) the establishment of ‘fair use of works’; 3) the
extension of the duration of the neighboring right protection (for 70 years;
for 50 years in case of broadcasting); 4) copyright holders’ right to
request information on those subscribers who have reproduced or
transmitted copyrighted works without their authorization (for the purpose
of instituting civil or criminal lawsuits); and 5) the establishment of statutory
damages (up to 10 million KRW; up to 50 million KRW in case of
infringing copyrights intentionally for profit).117)

(10) Copyright Act of 2013: Amended by Act No. 11903 (July 16,
2013; Entering into Force on October 17, 2013)

The Copyright Act only addressed the right of access to information
for the visually impaired and provided that reproducing works already
published in braille and distributing them for the visually impaired are
permissible. Therefore, to address the right of access to information for
the hearing impaired, this amendment stipulates a provision for the

hearing impaired.!18) Under the revised Copyright Act, converting works

116) Bill No. 1813727, Draft of a Partial Amendment to the Copyright Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=PRC I1ATH1JINOI2C108Y1B8U1
C8W4I8D2 (last visited Oct. 27, 2015).

117) 1d.

118) Bill No. 1900506, Draft of a Partial Amendment to the Copyright Act, available at
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already published into sign language and reproducing, distributing, publicly

performing, or publicly transmitting such sign language are permissible.!!9)

(11) Copyright Act of 2014: Amended by Act No. 12137
(December 30, 2013; Entering into Force on July 1, 2014)

The amendment has incorporated free use of works produced or owned
by the State or a local government into the Act and has expanded the
scope of uses permissible under the use for the purpose of school
education.120)  Works produced or owned by the State or a local
government, which are funded for the public interest, are excluded from
the copyright protection.!2l) Also, ‘exhibiting’ copyrighted works becomes
permissible under the Act, and ‘broadcasting or transmitting copyrighted
works’ is replaced by ‘publicly transmitting copyrighted works’, in
consideration of the usage pattern of copyrighted works for the purposes

of school education.122)

C. Copyright Act at a Glance!23)

The current Copyright Act, Copyright Act of 2014, is composed of 11
Chapters and 142 Articles.

http://likms.assembly.go.kt/bill/jsp/BillDetail.jsp?bill id=PRC_D1M2MOK7A0V4P1J6Q4U6
NI1Y8C7N8G1 (last visited Oct. 27, 2015).

119) 1d.

120) Bill No. 1908464, Draft of a Partial Amendment to the Copyright Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=PRC Z1D3R1UOBOL1Z1G7W0Q4]
3B2W4E4J5 (last visited Oct. 27, 2015).

121) 1d.

122) Id.

123) The full text of the Copyright Act (English translation) is available at http://elaw klri.
re.kr/kor_service/lawView.do?hseq=32626&lang=ENG (last visited Oct. 27, 2015).
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Chapter ] stipulates general provisions, and matters related to copyright
and neighboring rights are provided in Chapters [I and [II. The protection
of database producers is addressed in Chapter IV, and special provisions
for cinematographic works and computer programs are stipulated in Chapters
V and YV -2. Chapter V] provides limitations on the liability of online service
providers, and Chapter V[-2 codifies the prohibition of incapacitating
technological protection measures. Matters related to copyright management
services and the Korea Copyright Commission are stipulated in Chapters
VIl and V. Chapter [X addresses remedies for the infringement of copyright,
and supplementary provisions and penalty provisions are regulated in

Chapters X and X].

59



09

SYIOA\ WOl uonelond) ‘SHIOA\ o1qnd JO 3S() I ‘S[BLIONPH JO SI[ONIY SMIN JUALIN))
Jo uononpoiday ‘uoneonpg [ooyos§ jo osoding 10y 9s) ‘yosads TeonIod Jo 9sn

‘s3urpaddoig [erorpnf 10y uononporday : SIS Awadord s Joypny uo suoneynwry ()
SIYSY QAIBALId( JO uononpold Jo Jy3ny ‘osedT Jo WSy ‘uonnqrusiq

Jo 3y C‘uorssrwisuel] dIqnd JO Y3y uoniquuxyg Jo YSry ‘9ouBULIOJId]
onqnd Jo ysry ‘uononpordoy jo 3ry : SISy AKradoig s.goymy Jjo sadAl (1)
SIYSry Aypdord s Joyiny ‘f uondds

SYIOAN JUIOf O} SIYSTY [BIOIN S JOYINY ‘SIYSTY [BION S Joyiny
Jo Annqeuarjeu] ‘AjuSoju] jo ySnyY ‘uwonNqUNY  JO YSRY ‘IMSO[ISIQ JO YTy
SIS [BIOIN S.I0YINY "¢ UONISS

SIyS1IAdo) ‘a1 10J SYIOA\ JO Joyny ‘sioyny jo uondwnsoig
sIoyINy ‘g uonddyg

P9103101J 10N SYIOM ‘SSTIOAN uone[dwio) ‘SYIOA\ QANBALY( ‘SYIOA\ JO sordwrexyg
SYIOA\ T UOIJIS

(2-€9~¥§8§) swsuhdoy "I 1xdey)

SYIOM S, IoUS1010]

‘s)ySukdony Jo UOnOdOIJ JOJ SAINSBON JO uopeuuiog ‘suonmuhgd(  ‘esoding

(¢~188) suorsiaoig [ewuon I 1xdey)

SUOISIAOIJ UIBIA

wdey)

doue[n) ® Ik PV W3uAdo)H L 9[qe],

sy3ry Suwoqu3eN pue syysukdo) uo smeT “[II




19

79 ysnoxyp
QG soponay jo uwoneornddy sipuvinpy syvingy ‘uonedrqng Jo SIYSTY JO JUdWYSIqRISH
1 uonedrqng SUuruIdduo)) SUOISIAOIJ [e13adS (Z-1)

"0)0 ‘uonedIqng QAISN[OXH JO WSINY JO uoneIn( ‘uonedqnd 9AISN[OXH

Jo 43Sy Jo siopjoy Jo suonediqQ ‘uonedlqng OAISN[OXg JO I JO juowysijqeisg
: uonedlqng SAISNOXy Jo SR (L)

SIOP[OH Y3TY JO uonednuayiny ‘Aj[enudpyuo)) UIejuIRjA]

0} SIOPIQ ‘SIY3rY ur souey) JO SI0YH pue uonensi3dy ‘syysuhkdo) Jo uonensi3oy

uonedNUAINY pue uonensisay (9)

SPI0JdY OISNJA [BIDIOWIWO)) JO uononpoid ‘paysiqnd

SYIOA\ JO Surmseopeolq ‘UmouyU() oIy SIOP[OH ST 9SOUA\ SIOA\ JO uoneyojdxqg
SOSUAII] AIOjNie)S Idpun SYIOA\ Jo uoneyo[dxyg (<)

010 ‘sy3ry Ayadord saoymny jo Andxqg ‘SYIOA\ Jutof 03 s3Iy Apedoid s oyiny
JO SOSIOIOXF ‘SYIOAN 9S) 0} suonezuoymy ‘syysry Auodord sJoyny Jo SIQJSueI],

SIYSTY Ayxdoig s Joyny Jo Amdxyg pue dS10Idxy ‘Idjsuel], (1)
0)0 QI IOJ SYIOA\ JO POLIdJ UOIIII0IJ ‘SIIOA
SNOWAUOPNASd pue SNOWAUOUY JO POLIdJ UONI0IJ ‘SPOLIdd uonddold Jo sojdrournrg

SIYSTY A1adord s Ioyny JO SPOLdd uonddjoid (€)
010 ‘SYIOA\ JO s Jieg ‘suosidd pamedw] Sulredy 1oy uononpoidoy

‘paddeorpuey AJrensiA  J10j uononpoiday ‘os) deanrd I0j uononporddy ‘paysiqng

(2-€9~+§8) sw8ukdoy "I 1dey)

SUOISIAOIJ UIBJA

wdey)

10y y3ukdo) |




a9

SYI0A\ Oryderdojewaur)
Jo s10onpoid Jo sy3ry ‘syiopy orydeiSojewour) ur sySY ‘SYIOAN JO UONRZIIBUWIAUL)

(101~6688) sHoA orydeigojewaur)
Suruioouo)) suoisiaolg [eradg - A 1adey)

"0J0 ‘s100npoid oseqeied JO SIYINY JOo uonensidoy ‘oseqeie Jo 9S() IOJ SOSUIIIT
A10)njB1S  ‘UONOJ0IJ JO POLId ‘S190Npoid oseqeje JOo SWYINY ‘oseqeie  Poiodlold

(86~1688) s1oonpoig
aseqeje( Jo uonodoid ‘Al 1xadey)

010 ‘S)YSIY JFuoqUSION JO UONENSIZOY ‘SUNSEOPBOIg pUB SPIOJY OISnA
‘Q0UBWIIOJIOJ d3e1S JO 9S() JOJ SASUIIT AIoinjel§ ‘sysry SuloquSION U0 SUOnBIWI]

SIYSTY SULIOQUSION JO SOSIOIOXH puB ‘SIQJSURI], “UO SUONBIIWIT ‘9 UOINDIS
poLIdg UO01I)0I]

SISy SULIOqUSION 10J pOLIdd Pa3ddj0ld G uOnddS

QoUBUIONRJ JO ST ‘Ae[oy snoouejnwilS JO JYSY ‘uononpoiday jo ysnyg

SIOPIAOIJ 9OIAIdS SUNSedpeolqg JO SIYINY ' UonddS
010 ‘SIOPIAOIJ QOIAIOS Funseopeolq Aq SI00Npold SuIploddy
punos o3 uonesuadwo) uaY 03} WYSKY ‘uonnquusig jo 3ry ‘uononpoiday jo WINY

SI9ONPOIJ SUIPIOIIY PuNoS JO SIYSTY ‘¢ UONIAS
010 ‘SIOPIAOIJ J01ATOS Fumseopeorqg Aq uonesuadwo) ‘uwonnquuisiq Jo YSNRY WIOJRJ
01 Sy ‘uononpoidoy Jo YSIY ‘sIowWIOjIdd JO SWYSY [BION JO Aj[Iqeudijeuf

SIOUILIOJIdJ JO SIYSTY ¢ uonddg
W3uAdo) pm diysuone[oy ‘siouniopdd jo uondwnsaid ‘Iopey 102[qng po1odloid

So[y [BIOUAD) | UONIAS

(06~1988)
sy3ry Suuoqu3deN 1T 1ddey)

SUOISIAOIJ UIRIA

dey)

sy3ry Suwoqu3eN pue syysukdo) uo smeT “[II



€9

010 ‘Sul QANRISIUIWPY ‘SUONBOSUO)) ‘SonJeudd

(Tr1~9¢€18%)
suorsiaold Ajeudd ‘IX 191dey)

010 ‘spy3ry Ayadorg
s Joyiny Jo uoneuo ‘S99 [eroyjO ‘suononpoiday (eI Surkonsdq pue Iunooqo)

(s€1~0€18%)
suoisiaolg Areyuowd(ddng X 1ddey)

)0 ‘Yea Joye sIYIrY [BION S.JOYINy JO UOII9)01d ‘soewre( J10J SWIe[D)

quoweSuLu] pPowdd(  sPonpuo)  ‘quowddunyu] jsurede uonounfup Yoo 01 Y3y

($-6T1~€T188) sw3ry jo
JuowAULU J0J SAIpowdy ‘Xl 191dey)

010 “I10Jue) uonewloju] YSuAdo) ‘uwonerouo) jo sosuadxyg ‘uonerouo)) 10 uonedrddy

‘UOISIA(] UOWRI[IOUO)) ‘UONBIPIJA “SUOISSI[A] UOISSTIUO)) JYSLAdOD) BAIOY JO JUSWYSI[eISH

(cz1~c118%)
uorsstuwo)) y3uAdo) ea1oy MA 1dey)

"0)0 ‘uoneZLIOYINY JO UOIR[[OOUR)) ‘UOISIAIOING ‘SIOPIAOIJ 9OIAIOS JUOWOSBUBIA JSNI]

3uAdoy jo suoneliqQO ‘seoIAldg jJudwodeue]y Isni] YSuAdo)H 10 uonezuoyny

(TT1~601§8§) sad1aI0g JudWATRUR
sni], 3ukdo) ‘TA 1dey)

0310 ‘sreudig Junseopeorqg paydAiouyg jo uoneyoedeou] jo uoniquyold ‘S[eqe
Jo 3uiSi04 JOo uonIqIYoIJ ‘UONBULIOJU] JUSWATRURIA SIYSIY JO UONRIAY 10 [BAOWY

JOo uoniquyold ‘saInsedjy uonodoid [edrdojouyos] jo uoneyoedeou] Jo uonIqIyold

(8-¥01~T-+0188)
SQINSBAJA UOI0J01J [BII30[0Uydd ]

Suneyoedeouy Jo uoniqyord z-IA 1dey)

‘9] ﬁm.ﬁoﬁ—mawﬁw.ﬂ.ﬁ pue mh@OS.@OHQ@M Uo uoneuwLioju] aprAold 03 umvﬁwom hﬁo_mmﬂamﬁ.&.ﬂﬁ

Jo uononpoidoy jo uorsuddsng ‘SIOPIAOIJ 9JTAIOS QUIUQ JO AJN[IQRI] UO UONOLISIY

(POT~TOTSS) SOPIAOId SJIAIDG dUIUQ
Jo Aypiqery uo suonownsay ‘IA 1d1dey)

019 ‘sopo) wei3oid JO SulIoUISUH OSIOAdY ‘SweIS0Id

midwo) jo sydry Apadoid sJoyny U0  SUONOLNSAY  ‘IOPBIN 109[qng  paiodiold

(L-101~Z-1018§§) sweidoid 1omdwo)
SuIuIooU0) SUOISIAOI [erads Z- A Iodey)

SUOISIAOIJ UIRIA

dey)

10y y3ukdo) |




1. Trademark Act

IV. Laws on Trademarks and Other Distinctive
Signs

1. Trademark Act

A. Reason for Enactment and Main Provisions

A Bill for the Trademark Act was introduced in the National Assembly
on October 13, 1949.124) The Bill was proposed to contribute to the
development of national industries and to protect the interests of consumers
by maintaining the business reputation of those persons using trademarks
through the protection of trademarks.!25) It was passed by the National
Assembly on November 4, 1949 and was enacted as Act No. 71 on
November 28, 1949.

The Trademark Act of 1949, among other things, provides: 1) subject
matter for a trademark; 2) the first-to-use doctrine (the registration of a
trademark available to a trademark owner who has used the trademark
first); 3) the scope of trademark rights; 4) foreigners’ legal capacity to
be a trademark right holder; 5) the duration of trademark registration (10
years for the date of registration); and 6) remedies for the infringement

of trademark rights.!26)

124) Bill No. 010180, Draft of the Trademark Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=000169 (last visited Oct. 27, 2015).

125) Id.

126) Id.
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IV. Laws on Trademarks and Other Distinctive Signs

B. Major Amendments

The Trademark Act has been amended 38 times since its amendment.
Major amendments which have been made to substantive provisions of

the Act are as follows.

(1) Trademark Act of 1958: Amended by Act No. 480 (March
11, 1958; Entering into Force on March 11, 1958)

The amendment was made to adopt the first-to-file doctrine and make
marks concerning the Olympics unregistrable subject matter under the
Trademark Act.127) Taking difficulties in determining who used the
trademark first in business into account, this amendment replaces ‘the
first-to-use doctrine’ with ‘the first-to-file doctrine’.128) Also, it includes
marks concerning the Olympics into the subject matter deemed to be

unregistrable under the Act.129)

(2) Trademark Act of 1973: Amended by Act No. 2506 (February
8, 1973; Entering into Force on February 8, 1973)

The amendment, among other things, provides the repealing of the time
limitation for initiating an invalidation trial and the establishment of the
publication of trademark applications.!30) It removes the time limitation

for initiating a trial to invalidate the registration of a trademark which is

127) Bill No. 030336, Draft of a Partial Amendment to the Trademark Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=002114 (last visited Oct. 27, 2015).

128) Id.

129) Id.

130) Bill No. BB0158, Draft of a Whole Amendment to the Trademark Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=007649 (last visited Oct. 27, 2015).
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1. Trademark Act

against the public interests, and it adopts the publication of trademark
applications to prevent disputes over trademarks in advance and to secure

fairness in the examination of trademark applications.!31)

(3) Trademark Act of 1981: Amended by Act No. 3326 (December
31, 1980; Entering into Force on September 1, 1981)

This amendment was mainly made to incorporate common provisons of
the Paris Convention into the Trademark Act and to keep up with
international standards of the trademark protection.!32) It establishes legal
grounds for ‘the right of priority’ and adopts the registration of collective

marks.133)

(4) Trademark Act of 1986: Amended by Act No. 3892 (December
31, 1986; Entering into Force on December 31, 1986)

To facilitate the use of trademarks, the amendment repeals provisons on
the same quality requirements.!134) The previous Trademark Act required
that products of a trademark licensee keep the same quality as products of a
trademark right holder.!35) This amendment has repealed such requirement
in using trademarks in order to allow trademark licensees to use the

trademarks according to his needs.!36)

131) 1d.

132) Bill No. CC0078, Draft of a Partial Amendment to the Trademark Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=009114 (last visited Oct. 27, 2015).

133) 1d.

134) Bill No. 120325, Draft of a Partial Amendment to the Trademark Act, available at
http:/likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=010354 (last visited Oct. 27, 2015).

135) Id.

136) 1d.
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(5) Trademark Act of 1996: Amended by Act No. 5083 (December
29, 1995; Entering into Force on January 1, 1996)

To make the Trademark Act be in line with the TRIPs Agreement, this
amendment includes ‘colors’ into the definition of “trademark”, and defines
it as ‘any sign, letter, figure or the combination of them, and colors added

to the each of the foregoing’.137)

(6) Trademark Act of 1998: Amended by Act No. 5355 (August
22, 1997; Entering into Force on March 1, 1998)

The amendment adds ‘three-dimensional shape’ into the definition of
the term “trademark™ following international trends of the trademark
protection and simplifies the application and examination procedures for
trademark registration (e.g., the product designation of two (2) or more
classes in a single application and the repealing of publication on

newspaper, etc. of the transfer of trademarks for more than 30 days).!39)

(7) Trademark Act of 2001: Amended by Act No. 6414 (February
3, 2001; Entering into Force on July 1, 2001)

Through this amendment, the right to demand compensation for damages
occurred prior to the registration of a trademark is established, and the
implementation of the Protocol Relating to the Madrid Agreement
Concerning the International Registration of Marks (“Madrid Agreement”)

is addressed.!39) The revised Trademark Act authorizes an applicant to

137) Bill No. 141206, Draft of a Partial Amendment to the Trademark Act, avaiable at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill _id=013315 (last visited Oct. 27, 2015).
138) Bill No. 150517, Draft of a Partial Amendment to the Trademark Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=014061 (last visited Oct. 27, 2015).
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1. Trademark Act

demand a compensation payment in an amount equivalent to the damages
of his business caused by the infringing use of his trademark (from the
date of warning to the date of trademark registration), and it stipulates
matters related to the process of filing an international application under

the Madrid Agreement.140)

(8) Trademark Act of 2005: Amended by Act No. 7290 (December
31, 2004; Entering into Force on July 1, 2005)

The amendment, among other things, has established the registration of a
‘geographical indications collective mark’.14l) This amendment provides
that it is a ‘collective mark’ which is intended to be used directly by a
corporation composed solely of persons who carry on the business of
producing, manufacturing or processing goods eligible for a geographical
indication, and the registration of a geographical indications collective mark

may be granted to such corporations.!42)

(9) Trademark Act of 2012: Amended by Act No. 10811 (June 30,
2011; Entering into Force on January 1, 2012)

This amendment was made mainly to stipulate matters related to the
implementation of the Korea-EU FTA.143) It establishes legal grounds for

the rejection of the registration of a trademark which is similar to or the

139) Bill No. 160297, Draft of a Partial Amendment to the Trademark Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill _id=016405 (last visited Oct. 27, 2015).

140) 1d.

141) Bill No. 170604, Draft of a Partial Amendment to the Trademark Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=028843 (last visited Oct. 27, 2015).

142) 1d.

143) Bill No. 1809666, Draft of a Partial Amendment to the Trademark Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=ARC HIR0Z1J0T2U6U1V7POE6I3
I1C7V1I7 (last visited Oct. 27, 2015).
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same as geographical indications protected under the Korea-EU FTA, and
it makes ‘materials that are offered to be used mainly for the production
of trademarks, packaging or goods infringing trademark rights’ subject to

confiscation.144)

(10) Trademark Act of 2012: Amended by Act No. 11113
(December 2, 2011; Entering into Force on March 15, 2012)

The amendment was made, among other things, to stipulate matters
related to the implementation of the Korea-US FTA.145 In accordance
with what have been agreed through the Korea-US FTA, this amendment
includes ‘sounds and odors’ into the definition of the term “trademark”,
newly introduces the °‘certification mark’ system, and validates exclusive

licenses without registration.146)

(11) Trademark Act of 2014: Amended by Act No. 12751 (June
11, 2014; Entering into Force on June 11, 2014)

The amendment was primarily made to: 1) establish the rejection of a
trademark registration on the grounds of the breach of the ‘principle of
good faith’; and 2) prevent the tarnishment of a trademark that is readily
recognized among consumers.!47) Through this amendment, the registration

of a trademark may not be granted to applicants who have known that

144) Id.

145) Bill No. 1801518, Draft of a Partial Amendment to the Trademark Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=ARC FOV8A1AOW1Z3M1H6DI1R3
JAN1Z8ZALS5 (last visited Oct. 27, 2015).

1406) Id.

147) Bill No. 1908377, Draft of a Partial Amendment to the Trademark Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=PRC P1N3F1P2S0C6D1F4R3P8T0
DI9LI1CINS (last visited Oct. 27, 2015).
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someone else is preparing for the use of the trademark and who first
files an application for trademark registration for the same trademark with
no justifiable legal grounds.l4®) Also, it prevents the registration of a
trademark which might cause confusion with another trademark or which

might harm the distinctiveness or reputation of another trademark.!49)

C. Trademark Act at a Glance!50)

The current Trademark Act, Trademark Act of 2014, is composed of
10 Chapters and 98 Articles.

Chapter ] stipulates general provisions, and Chapters I, III and [V
provide the requirements and application for trademark registration, the
examination of application for trademark registration, and registration fees
and trademark registration respectively. Matters related to trademark rights
and the protection of trademark right holders are addressed in Chapters
V and VI. Matters related to trials are stipulated in Chapter V[, and matters
related to retrials and litigations are provided in Chapter V[. Chapter V][-2
codifies procedural rules concerning international applications under the
Madrid Agreement, and supplementary provisions and penalty provisions

are regulated in Chapters [X and X.

148) Id.

149) Id.

150) The full text of the Trademark Act (English translation) is available at http://elaw.
klri.re.kr/kor_service/lawView.do?hseq=30765&lang=ENG (last visited Oct. 27, 2015).
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2. Internet Address Resources Act (“Internet Address Act”)

2. Internet Address Resources Act (“Internet
Address Act”)

A. Reason for Enactment and Main Provisions

A Bill for the Internet Address Act was introduced in the National
Assembly on October 30, 2003, and it was proposed to establish a stable
system for managing internet address resources, to prevent the preoccupancy
and registration of domain names for unlawful purposes and protect
persons who have a legitimate source of authority from such preoccupancy
and registration, and to establish the Internet Address Dispute Resolution
Committee conciliating disputes over the registration and use of internet
addresses.!51) The Bill was passed by the National Assembly on December
29, 2003 and was enacted as Act No. 7142 on January 29, 2004.

The Internet Address Act of 2004, among other things, provides: 1) the
formulation and implementation of basic plans for the development,
promotion of use and management of internet address resources; 2) the
establishment of the Internet Address Policy Deliberation Committee for
deliberating on policies for internet address resources; 3) the establishment of
the Korea Internet & Security Agency as a dedicating agency for internet
address resources and its duties; 4) the prohibition of the preoccupancy
of domain names for unlawful purposes and the revocation of registration
thereof; and 5) the establishment and management of the Internet Address
Dispute Resolution Committee (for the conciliation of disputes over the

registration and use of internet addresses.!52)

151) Bill No. 162828, Draft of the Internet Address Act, available at
http://likms.assembly.go.ki/bill/jsp/BillDetail .jsp?bill_1id=026708 (last visited Oct. 27, 2015).
152) Id.
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IV. Laws on Trademarks and Other Distinctive Signs

B. Major Amendments

The Internet Address Act has been amended six (6) times since its
enactment. Major amendments which have been made to substantive

provisions of the Act are as follows.

(1) Internet Address Act of 2006: Amended by Act No. 8088
(December 26, 2006; Entering into Force on December 26, 2006)

The amendment was primarily made to add ‘the suspension of the use
of internet addresses’ to the sanctions for internet service providers that use

their internet addresses to provide harmful media content to youth.153)

(2) Internet Address Act of 2009: Amended by Act No. 9637
(April 22, 2009; Entering into Force on July 23, 2009)

This amendment was made to establish an integrated agency called “the
Korea Internet & Security Agency (KISA)”, which substitutes for the three
internet related agencies, 1) the ‘Korea Information Security Agency’
established under the Act on Promotion of Information and Communications
Network Utilization and Information Protection, Etc., 2) the ‘Korea Internet
& Security Agency’ established under the Internet Address Act, and 3) the
‘Korea IT International Cooperation Agency’ established under the

Framework Act on National Information.154)

153) Bill No. 174525, Draft of a Partial Amendment to the Internet Address Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail jsp?bill_id=035640 (last visited Oct. 27, 2015);
See Article 13.(1).4 of the Internet Address Act.

154) Bill No. 1803052, Draft of a Partial Amendment to the Act on Promotion of
Information and Communications Network Utilization and Information Protection, Etc.,
available at http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=PRC UOQSI1P2MINSLI1
W7W3P3R5K1COXO0F0 (last visited Oct. 27, 2015).
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2. Internet Address Resources Act (“Internet Address Act”)

Under the Internet Address Act, the KISA is the ‘Internct Address
Management Organizations’ and carries out duties related to the assignment,
registration, and etc. of internet addresses.!55) The KISA also performs
duties of the other predecessors, the Korea Information Security Agency

and the Korea IT International Cooperation Agency.

(3) Internet Address Act of 2009: Amended by Act No. 9782
(June 9, 2009; Entering into Force on September 10, 2009)

Among other things, the amendment, in order to assign internet address
resources impartially and reasonably and to provide for healthy environment
for utilizing internet address resources, has established a legal ground for
ordering the transfer of internet addresses when domain names are possessed
and registered for unlawful purposes.!56) In addition, the amendment has
required identification of a person who files for domain name registration
and adopted compulsory conciliation by the Internet Address Dispute

Resolution Committee for disputes over domain names.!57)

C. Internet Address Act at a Glance!s8)

The current Internet Address Act, Internet Address Act of 2013,159 is

composed of five (5) Chapters and 27 Articles.

155) See Article 9 of the Internet Address Act.

156) Bill No. 1802389, Draft of a Partial Amendment to the Internet Address Act,
available at http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=ARC [10Z8Y1W1R2F8
N1F7W4S904D8R8VIS2 (last visited Oct. 27, 2015); See Article 18-2 of the Internet
Address Act.

157) Id.; See Articles 11, 11-2, 18 and 20 of the Internet Address Act.

158) The full text of the Internet Address Act (English translation) is available at http://
elaw.klri.re.kr/kor_service/lawView.do?hseq=29655&lang=ENG (last visited Oct. 27, 2015).
159) It has been amended by Act No. 11690 (March 23, 2013) and entered into force on

March 23, 2013.
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IV. Laws on Trademarks and Other Distinctive Signs

Chapter [ stipulates general provisions. The implementation of policies on
internet address resources is codified in Chapter [I. Chapter [II provides
matters concerning use and management of internet addresses, and Chapter
[V stipulates addresses the Internet Address Dispute Resolution Committee.

Penalty provisions are regulated in Chapter V.
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1. Act on the Protection of New Varieties of Plants (“Plant Variety Protection Act”)

V. Laws on Plant Variety Protection

1. Act on the Protection of New Varieties of
Plants (“Plant Variety Protection Act”)

A. Reason for Enactment and Main Provisions

The Seed Industry Act had not only substantive provisions on the
certification of seeds and the management of seed distribution but also
procedural provisions on the protection of new plant varieties, which
made the Act complicated and difficult to be read.l60) In this regard, a Bill
for the Plant Variety Protection Act was introduced in the National
Assembly on December 12, 2011, and it was proposed to separately
stipulate the procedural matters including the application, examination and
registration of a new plant variety and to systematically protect plant
breeders’ rights and new plant varieties.!61) The Bill was passed by the
National Assembly on May 2, 2012 and was enacted as Act No. 11457 on
June 1, 2012.

The Plant Variety Protection Act of 2012, among other things,
provides: 1) the expansion of protected subject matter to implement the
UPOV Convention; 2) the setting of fees and charges in proportion to
the delayed period of payment; 3) the grace period for payment of fees
and charges and the restoration of plant breeders’ rights; and 4) the

strengthening of penalties for infringing plant breeders’ rights.162)

160) Bill No. 1814156, Draft of the Plant Variety Protection Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=ARC NII1P1W2J1Q2R1S301P8B1
D2Z3KO0FO0 (last visited Oct. 27, 2015).

161) Id.

162) Id.
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V. Laws on Plant Variety Protection

B. Major Amendments

The Plant Variety Protection Act has been amended four (4) times
since its enactment. Major amendments which have been made to substantive

provisions of the Act are as follows.

(1) Plant Variety Protection Act of 2013: Amended by Act No.
12062 (August 13, 2013; Entering into Force on August 13,
2013)

The Seed Industry Act provides the protection of established varieties
(varieties already known at the time of designating a genus or a species
of the crops) under certain conditions.!63) However, this provision was
repealed with no transitional provisions upon the enactment of the Plant
Variety Protection Act, which does not have such provision. Therefore, a
plant variety that had been filed or protected under Article 13-2 of the
Seed Industry Act might not be protected or was to be no longer protected
when the Plant Variety Protection Act entered into force.!64)

This amendment was made to include a transitional provision that
provide for protection in such cases into the Act.165) The revised Plant
Variety Protection Act stipulates that Article 13-2 of the Seed Industry
Act shall apply to a plant variety filed or protected under Article 13-2 of
the Seed Industry Act prior to the entry into force of this Act.166)

163) See Article 13-2 of the Seed Variety Protection Act.

164) Bill No. 1903520, Draft of the Amendment to the Plant Variety Protection Act, available
at http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill_id=PRC_E1N3K0J1Z300L2Q2N3B4
L1C2M7D8RO (last visited Oct. 27, 2015).

165) Id.

166) Article 3-2 of Supplementary Provisions under the Plant Variety Protection Act.
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1. Act on the Protection of New Varieties of Plants (“Plant Variety Protection Act”)

(2) Plant Variety Protection Act of 2016: Amended by Act No.
13385 (June 22, 2015; Entering into Force on June 23, 2016)

This amendment is made by the recent enactment of the Fishery Seed
Industry Support Act (Act No. 13385)167) that mainly aims to establish
legal grounds for the foundation furtherance and the fostering and
supporting of the fishery seed industry.

Reflecting the amendment to the Fishery Seed Industry Support Act,
the Plant Variety Protection Act will define the term “seed” as ‘a seed
under Article 2.1 of the Seed Industry Act and a seed under Article 2.3 of
the Fishery Seed Industry Support Act’.168)

C. Plant Variety Protection Act at a Glance

The current Act, Plant Variety Protection Act of 2015,169) is composed
of five (5) Chapters and 137 Articles.

Chapter ] stipulates general provisions. Chapter II provides the
protection of breeders’ rights, and Chapter III codifies matters related to
the name of a plant variety. Supplementary provisions and penalty

provisions are regulated in Chapters IV and V.

167) Bill No. 1911838, Draft of the Fishery Seed Industry Support Act, available at
http://likms.assembly.go.kr/bill/jsp/BillDetail.jsp?bill id=PRC_M1R4COI9W2W5NOY9Y5Q5
ZOK8I6M1CO (last visited Oct. 27, 2015).

168) Article 2.1 of the Plant Variety Protection Act of 2016.

169) It has been amended by Act No. 13407 (July 20, 2015) and entered into force on
July 20, 2015.
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