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Abstract

I . Background and Objectives

[] The pool of Korea’s trade partners is changing its components
from countries consists of the US, China, and Japan to European

and South- East Asian Countries.

[ ] Among those emerging trade partners in the South-East Asian
region, Thailand and Malaysia stand out with its continuously

increasing trade quantities.

[] It is obvious that understanding the product liability and the
consumer protection law is essential in conducting business with

those foreign countries.

II. Main Contents

[ ] Product Liability Law in Thailand

O Civil and Commercial Code, Consumer Protection Act, Food Act,
Medical Device Act, and Industrial Standard Act are applicable to
product liability cases; however, overall, provisions in those laws are

not helpful for consumers to pursue and protect their rights.



O Product Liability Act was enacted in 2008, and it provides broad
definition of product covering almost all produced, manufactured, or

imported goods, including agricultural products and electricity.
O Product Liability Act introduced the concept of strict liability

O Punitive damage is allowed, although not very popularly pursued in

reality.

[] Product Liability Law in Malaysia

O Sales of Goods Act, Trade Description Act, Malaysia Standards Act,
Food Act, Evidence, Contract, and Civil Law are applicable to
product liability cases; however, overall, provisions in those laws are

not very helpful for consumers to pursue and protect their rights.

O Product Liability makes a separate Chapter in the Consumer

Protection Act

O Physical and mental damage for the claimant, as well as emotional
damage for family members, excluding any financial damange for the

defective product itself, is allowed under the Product Liability Law.

Ill. Expected effects

[ ] This study collects legal information throughout Asian countries
both for constructing a platform for various states to share
information and knowledge and also for providing useful tips

for Korean businesses in their expansion to those markets.



[ ] This study will be useful as basic information for International

legal collaboration and support

» Key Words : Thailand, Malaysia, Product Liability Law, Consumer

Protection Law
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Liability for Damages Arising from Unsafe Products Act
2551 B.E.

BHUMIBOL ADULYADEJ REX.
Given on 13 February 2551 B.E.
Being the 63rd Year of the Present Reign

His Majesty King Bhumibhol Adulyadej is pleased to announce as

follows:

Whereas it is deemed proper to have a law on liability for damage arising

from unsafe products.

This Act has some provisions related to limits placed on the rights and
freedoms of persons, permitted based on section 29 and 43 of the
Constitution of the Kingdom of Thailand and the authority vested in the

provisions of law.

His Majesty the King has provided this Act based on the recommen-

dation and acceptance of the National Legislative Council as follows:

Section 1: This Act is hereby called “Liability for Damage Arising from
Unsafe Products B.E. 2551.”
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Section 2: This Act shall be effective beginning one year after its publi-

cation in the Government Gazette.

Section 3: In the event a law for liability for damage sustained from
unsafe products is in existence which provides greater protection to the

damaged party than stipulated in this Act, that law shall be enforceable.

Section 4: In this Act,

“Product” means all assets produced or imported for sale, including
agricultural products and electricity. The exception being products
prescribed in the Ministerial Regulations.

“Agricultural products” means products arising from agricultural activities,
such as farming, animal husbandry, aquatic livestock, silkworm cultivation,
lac cultivation, and mushroom cultivation, but shall not include products
arising through natural processes.

“Produce” means making, combining, adding, creating, assembling, inventing,
converting, altering, modifying, screening, packaging, freezing, exposing to
radiation, or any other similar act.

“Damaged party” means person sustaining damage arising from an unsafe
product.

“Damage” means damage arising from an unsafe product, regardless of
whether the damage is to life, body, health, hygiene, mental state, or
assets. This shall not include damage to the unsafe product.

“Damage to mental state” means pain, suffering, fear, anxiety, sorrow,
shame or other similar mental damage.

“Unsafe product” means products that cause or may cause damage,

regardless of whether it was caused by negligence during the production
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process or the design process. No guidelines being given for storage, or
warning, or information related to the product, or guidelines being given
but in an incorrect manner or vaguely so as to be improper when
considering the condition of the product, including the normal method of
use and storage for the product.
“Sell” means distributing, disposing, or exchanging for commercial benefit
and includes leasing, lease purchasing, procuring, soliciting, and exhibiting
as stated.
“Import” means bringing or ordering goods into the Kingdom for sale.
“Entrepreneur” means
1. Producer or a party authorizing the production.
2. Importer
3. Seller of product who cannot identify his producer, party authorizing
the production, or importer.
4. Party using a name, trade name, trademark, mark, message or other
means which may be understood as being the producer, party

authorizing the production, or importer.

Section 5: All entrepreneurs shall be jointly liable for damages occurring
to the damaged party from an unsafe product sold to the consumer. This
shall apply to intentional damages or damages arising from the

negligence of the entrepreneurs.

Section 6: For the entrepreneurs to be liable according to section 5, the
damaged party or his prosecuting representative, based on section 10,
shall prove that the damaged party sustained damages from the product

of the entrepreneurs, and the use or storage of the product was done in
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a normal manner. However, evidence shall not be required to the effect

that the damages occurred from the Action of a particular entrepreneur.

Section 7: The entrepreneurs shall not be liable for damages arising

from an unsafe product if it can be determined that

Section 8: The party producing products by order of the party authorizing
the production shall not be liable if evidence can be provided that the
danger was caused by the design of the party authorizing the production
or compliance to the instructions provided by the party authorizing the
production, whereas the producing party had not expected such danger.

The producer of the product components shall not be liable if it can be
proved that the danger of the products was caused by the design,
assembly, instructions for usage and storage, and warning or product

information by the party producing the product.

Section 9: Agreements entered into between the consumer and the
entrepreneurs before the damages and the statement of the entrepreneur to
disclaim or place limits on his liability for damages caused by the unsafe
product cannot be asserted as a disclaimer or limit the entrepreneur’s

liability.

Section 10: The Consumer Protection Committee, associations and
foundations certified by the Consumer Protection Committee under consumer
laws shall be authorized to file legal proceedings for compensation in place
of the damaged party under the stipulations related to filing of legal
proceedings and prosecuting representation for legal proceedings, which shall

be enforced with exceptions.
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All fees shall be exempted for filing of legal proceedings in place of the

damaged party under Paragraph One, with the exclusion of the final fee.

Section 11: The court shall be authorized to demand compensation for
damages based on the following, in addition to compensation for

violations of the Civil and Commercial Code:

Section 12: The right to demand compensation arising from unsafe
products according to this Act will expire after 3 years counting from
the date the damaged party became aware of the damages and became
aware of the entrepreneurs responsible, or after 10 years counting from
the date the product was sold.

In the event the damages were to life, body, health, or hygiene by the
accumulation of chemicals in the body of the damaged party, or in the
event a period of time must pass before any symptoms appear, the
damaged party or his prosecuting representative, according to section 10,
must demand his rights 3 years counting from the date that he became
aware of the damages and the entrepreneurs responsible, but not to
exceed 10 years counting from the date he became aware of the

damages.

Section 13: In the event of negotiation for compensation between the
entrepreneur and the damaged party or his prosecuting representative,
according to section 10, the prescription period ceases during the period

of negotiation until either party terminates the negotiation.
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Section 14: The stipulations to the Act shall not deprive the damaged
party of his rights to demand compensation based on rights under other

laws.

Section15: Products sold to the consumer before this Act’s enforcement
shall not be governed under this Act.

Section 16: The Prime Minister shall abide by this Act and shall be
authorized to prescribe Ministerial Regulations for compliance with this

Act.

The Ministerial Regulations as stated shall be enforceable after its

publication in the Government Gazette.
Countersigner

General Surayud Julanond

Prime Ministe
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PART X

PRODUCT LIABILITY

Interpretation

66. (1) In this Part, unless the context otherwise requires-- ‘“‘agricultural
produce” means any produce of the soil, of stock farming or of fisheries;
“damage” means death or personal injury, or any loss of or damage to
any property, including land, as the case may require; “dependant” has
the same meaning as in the Civil Law Act 1956 [Act 67];
“producer”, in relation to a product, means--
(a) the person who manufactured it;
(b) in the case of a substance which is not manufactured but is
won or abstracted, the person who won or abstracted it;
(c) in the case of a product which is not manufactured, won or
abstracted but the essential characteristics of which are attributable
to an industrial or other process having been carried out, the
person who carried out that process; “product” means any goods
and, subject to subsection (2), includes a product which is comprised
in another product, whether by virtue of being a component part,
raw material or otherwise.
(2) For the purposes of this Part, a person who supplies any product in
which other products are comprised therein, whether by virtue of being a

component part, raw material or otherwise, shall not be treated by reason
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only of his supply of that product as supplying any of the products so

comprised therein. Meaning of “defect”

67. (1) Subject to subsections (2) and (3), there is a defect in a product
for the purposes of this Part if the safety of the product is not such as
a person is generally entitled to expect.
(2) In determining what a person is generally entitled to expect in relation
to a product, all relevant circumstances shall be taken into account including--
(a) the manner in which, and the purposes for which, the
product has been marketed;
(b) the get-up of the product;
(c) the use of any mark in relation to the product;
(d) instructions for or warnings with respect to doing or
refraining from doing anything with or in relation to the product;
(e) what may reasonably be expected to be done with, or in
relation to, the product; and
(f) the time when the product was supplied by its producer to
another person.
(3) Nothing in this section shall require a defect to be inferred from the
mere fact that the safety of a product which is subsequently supplied is
greater than the safety of the product in question.
(4) For the purposes of this section, “safety”, in relation to a product,
shall include--
(a) safety with respect to products comprised therein;
(b) safety in the context of risk of damage to property; and
(c) safety in the context of risk of death or personal injury.

Liability for defective products
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68. (1) Where any damage is caused wholly or partly by a defect in a
product, the following persons shall be liable for the damage:

(a) the producer of the product;

(b) the person who, by putting his name on the product or using

a trade mark or other distinguishing mark in relation to the product,

has held himself out to be the producer of the product; and

(c) the person who has, in the course of his business, imported

the product into Malaysia in order to supply it to another person.
(2) Where damage is caused wholly or partly by a defect in a product,
the person who suffered the damage may within a reasonable period after
the damage occurs request the supplier to identify any or all of the
persons referred to in subsection (1), whether or not he is or they are
still in existence.
(3) For the purpose of subsection (2), it is immaterial whether the supplier
supplied the defective product to--

(a) the person who suffered the damage;

(b) the producer of a product in which the defective product is

comprised therein; or

(c) any other person.
(4) Where the supplier fails to comply with a request under subsection
(2) within a reasonable time having regard to all the circumstances, the
supplier shall be held liable for the loss or damage.
(5) This section shall not apply to a person in respect of any defect in
agricultural produce if the only supply of the agricultural produce by the
person to another person was at a time when the agricultural produce has

not undergone any industrial process.

7



(6) Where two or more persons are liable under this Part for the same
damage, their liability shall be joint and several.

(7) This section shall be without prejudice to any liability arising
otherwise than under this Part.

(8) The Minister may, by order published in the Gazette, declare that no
proceeding shall be brought before the Tribunal or any court in respect
of any defect in any goods after the expiry of such period calculated
from the date of manufacture of such goods or class or both of such
goods as may be specified in the order; and upon the making of such
declaration, no proceeding shall be brought in respect of such defect

before the Tribunal or any court.

69. (1) Where any damage is caused wholly or partly by a defect in a
product, the liability of the person liable for the damage under section 68
shall not include the loss of or damage to--
(a) the defective product;
(b) the whole or any part of the product which comprises the
defective product; or
(c) any property which at the time it is lost or damaged is not--
(1) of a description of property ordinarily intended for
private use, occupation or consumption; and
(i1) intended by the person suffering the loss or damage
mainly for his own private use, occupation or
consumption.
(2) For the purposes of paragraph (1)(c), loss or damage to property
shall be deemed to have occurred at the earliest time at which a person
with an interest in the property has knowledge of the material facts

about the loss or damage.
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(3) For the purposes of subsection (2)--
(a) the material facts about any loss of or damage to any
property are such facts about the loss or damage as would lead
a reasonable person with an interest in the property to consider
the loss or damage sufficiently serious to justify his instituting
proceedings for damages against a defendant who does not
dispute liability and is able to satisfy a judgment against him;
(b) a person’s knowledge includes knowledge which he may
reasonably be expected to acquire--
(1) from facts observable or ascertainable by him; or
(1) from facts ascertainable by him with the help of
appropriate expert advice which it is reasonable for him
to seek:
Provided that a person shall not be deemed to have
knowledge of a fact ascertainable by him only with the
help of expert advice unless he has failed to take all
reasonable steps to obtain and where appropriate, to act

on that advice.

Application of other written law

70. (1) For the purposes of a claim under the Civil Law Act 1956, any
damage for which a person is liable under section 68 shall be deemed to
have been caused by the person’s wrongful act, neglect or default.

(2) Where the person who suffered the damage caused wholly or partly
by a defect in a product dies after suffering the damage, the request to
the supplier under subsection 68(3) may, for the purposes of a claim

under the Civil Law Act 1956, be made by the personal representative or
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dependant, as the case may be, of the deceased person.

(3) Where any damage is caused partly by a defect in a product and
partly by the fault of the person who suffered the damage, the Civil Law
Act 1956 shall have effect as if the defect were the fault of every
person liable under this Part for the damage caused by the defect.

(4) For the purposes of any written law conferring jurisdiction on any
court with respect to any matter, liability for damage under this Part
shall be treated as liability in tort.

(5) For the purposes of subsection (3), “fault” has the same meaning as

in the Civil Law Act 1956.

Prohibition on exclusion from liability

71. The liability of a person under this Part to a person who has
suffered damage caused wholly or partly by a defect in a product, or to
a dependant of such a person, shall not be limited or excluded by any

contract term, notice or other provision.

Defences
72. (1) In any civil proceeding under this Part against any person in
respect of a defect in a product, it shall be a defence for that person to
show--
(a) that the defect is attributable to compliance with any requirement
imposed under any written law;
(b) that he did not at any time supply the defective product to
another person;
(c) that the defect did not exist in the product at the relevant time;

(d) that the state of scientific and technical knowledge at the
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relevant time was not such that a producer of products of the
same description as the product in question may reasonably be
expected to discover the defect if it had existed in his product
while it was under his control; or (e) that the defect--

(i) is a defect in a product in which the product in
question is comprised therein (the ‘“subsequent
product”); and
(11) 1s wholly attributable to--
(A) the design of the subsequent product; or
(B) compliance by the producer of the product
in question with instructions given by the
producer of the subsequent product.
(2) For the purposes of subsection (1), “relevant time”--
(a) in relation to electricity, means the time at which it was
generated, being a time before it was transmitted or distributed;
and
(b) in relation to any other product, means--
(1) where section 68 applies, the time when the producer
supplied the product to another person; and
(i1)) where section 68 does not apply, the time when the
product was last supplied by a person to whom section

68 applies to another person.
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