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Abstract

I . Background and Purpose of Research

[ ] One of the characteristics in the matters of regulatory reforms
responding to the 2008 global financial crisis is the fact that
each country worldwide has been emphasizing the importance of
protection of financial consumers. For example, the United
States of America which is known as a country which has
provided a clue to a global widespread of financial crisis in
2008 enacted the “Wall Street Reform and Financial Consumer
Protection Act of 2010,” which strengthened financial consumer
protection by launching a new agency, the Financial Consumer
Protection Bureau, having the overall powers to regulate finan-
cial institutions’ business conducts. Further, the Conservative
Party of the United Kingdom also is implementing a new plan
of reforming the current regulatory system by which a new
agency, the Business Conduct Authority will be established,
separately from the Prudential Regulatory Authority, under the
umbrella of the Bank of England, the central bank of the U.K.

[ ] Korea is no exception in this new trend of financial regulatory
reforms, focusing on reinforcement of financial consumer pro-

tection. In particular, the Korean government has proposed a



new bill, the Financial Consumer Protection Bill, which is being
reviewed by the National Assembly. Further, the Financial Super-
visory Service, a financial watchdog, has strengthened the functions
of financial consumer protection departments, by new personnel

being supplemented and by expanding their size and functions.

[ ] In relation to this, a financial dispute settlement system is being
in the spotlight in that the number of financial dispute cases has
sharply increased since the 2008 global financial crisis when

many financial consumers were damaged in their investments.

[ ] This report is intended to analyze the current system of alter-
native dispute settlement other than the court in the area of
financial transactions between financial institutions and their
customer, to find out relevant problems in connection with the
operations of such system, and to recommend some impro-
vements for the purposes of more efficient financial alternative

dispute resolution system.

II. Main Contents

[ ] The Current Financial ADR System in Korea

O This report will describe the current system of conciliation and arbi-
tration in the field of financial disputes based on the analysis of the

relevant laws and regulations.



O The current financial conciliation system consists of the following
operating institutions or agencies: (i) the conciliation system operated
by the Financial Supervisory Service, a financial regulator and
inspector, (ii) the conciliation system managed by the Korea
Consumer Agency, an independent consumer protection agency under
the supervision of the Fair Trade Commission, having the jurisdiction
over all kinds of consumer disputes including financial disputes, (iii)
the conciliation system administered by the Securities Market
Monitoring Commission of the Korea Exchange, specifically focusing
on securities trading disputes, (iv) the conciliation system operated
by the Korea Financial Investment Association, specializing on
securities trading and investment related disputes, (v) the conciliation
system administered by the relevant provincial governments and
metropolitan cities in relation to disputes between small-sized lending
companies and their consumers, and (vi) the conciliation system
managed by the Postal Agency in connection with the sale of

insurance products to its consumers.

[ ] Problems of the Current Financial ADR System

O This reports identifies the following problems in the matters of
operating the current conciliation system. First, as discussed above,
several institutions or agencies are in charge of dealing with financial
dispute settlements, which leads to inefficient alternative dispute
resolution system even though such diversified system may allow

consumers to choose more favorable institution.



O Second, the relevant financial conciliation operating institutions are
lacking their specialization and independence. In particular, the
conciliation system operated by the Financial Supervisory Service is
seriously lacking its independence in that it is such a regulator that
regulated financial institutions might be highly likely to be affected
by such agency. Further, the conciliation system administered by the
Korea Consumer Agency lacks its specialization in the area of
financial dispute because it has jurisdiction over all kinds of disputes

with consumers and does not have sufficient personnel and staff.

O Third, in the matter of procedures of conciliation system, the concilia-
tion procedures are suspended if one party withdraws from the
conciliation procedures so that the number of the cases which come
into the final conciliation is small, which leads to such inefficient
system, in particular in that financial institutions are more inclined to

withdraw the conciliation procedures.

[ ] The Current Financial ADR System in China

O In China, the Code of Civil Procedure has ‘conciliation-prepositive
principle’ meaning that conciliation has to be gone through prior to

the commencement of trial if the court decides that it is necessary.

O Moreover, People’s Mediation Law of the People’s Republic of
China has a variety of regulations for invigoration of private concilia-
tion and CIETAC and each local Arbitration Commission establish
the Financial Arbitration Commission or the Financial Arbitration
Center and is trying to expand ADR system rather than trials to

settle financial disputes.



O With respect to the international financial disputes, the process of
arbitration follows the Arbitration Rules for Financial Disputes
established by the China International Economic and Trade Arbitra-
tion Commission. By the way, there are special rules for arbitration

with respect to the domestic disputes.

O Each local arbitration committee mainly deals with the domestic
dispute and proceeds arbitration proceeding with the respect to
matters of the international dispute under special provisions of arbitra-

tion rules.

[ ] The Current Financial ADR System in Japan

O Japan enacted Financial Instruments Exchange Act in September, 2007.

O Based on the Act, related business sector is using the financial ADR
system as a legal system by the terms and the conditions of related
laws and acts. Specific examples of the laws and acts include the
law of financial instruments exchange, the Banking Act, Trust Business

Act, and Insurance Business Act.

O Japan’s counseling centers of financial instruments and securities
involve targeting financers or many organizations and diverse users
including a corporate body. For South Korea, different stakeholders
are involved in the financial markets just like Japan, which implies

the possibility of the ADR system's introduction and settlement.

[ ] Suggestions for More Efficient Financial ADR System

O This report suggests the following improvement measures. First, this

report suggests the two methods of establishing a new agency: one is



to consolidate the diversified conciliation administration institutions
or agencies, which may contribute to specialization and independence
of conciliation; the other is to establish a separate conciliation operation
institution according to each sector of financial disputes, mainly

banking, insurance and securities fields.

Second, such consolidated conciliation agency should be established
independently from the financial regulator or government agency,

which may guarantee the independence and fairness of conciliation.

Third, the independent and consolidated conciliation agency should
be given the power of arbitration function so that it will allow more
efficient alternative financial dispute resolution institution to be

operated.

Fourth, in order to make more efficient conciliation system by
increasing the rate of cases which come to the success of concilia-
tion, some restrictions on the constitutional rights of the use of the
court’s litigation need to be imposed; for example, it should be
mandatory to put on the conciliation procedure before going to the
court, in the dispute cases in a small amount (e.g., below 20 million
Won); a financial institution as an another party should not be
allowed to withdraw the case during the process of conciliation in
the cases above a specific amount (e.g., above 20 million Won); and
if a consumer accepts a conciliation proposal in a small amount case
(e.g., below 20 million Won), financial institutions should also accept

such a conciliation proposal.



IlT. Expected Effect

[ ] The new independent conciliation and arbitration agency should
give its best efforts to procure specialization by recruiting
qualified experts, including legal experts and educating such

personnel more effectively.

[ ] In particular, the introduction of these new improved the finan-
cial dispute resolution system are expected to bring positive
effect in providing a basis for conformity of level of the finan-
cial resolution system when the FTA would be singed among

Korea, China and Japan in the future.

» Key Words : Alternative Dispute Resolution, Financial Dispute,

Arbitration, Conciliation, Consumer Protection
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