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43) 8k - J7}EE FTA A10.9.
44) UNCTAD, Bilateral Investment Treaties in the Mid-1990s (New York and Geneva:
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UN, 1998), p. 65.

45) UNCTAD, Taking of Property, UNCTAD Series on issues in international investment
agreements (New York and Geneva: UN, 2000), p. 20.

46) NAFTA art. 1110.:

1. No Party may directly or indirectly nationalize or expropriate an investment of an
investor of another Party in its territory or take a measure tantamount to
nationalization or expropriation of such an investment (“expropriation”), except...
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Bstel AR FAATRE WY FAG B F52 PEI 9
oA 1 gl AP olng wust J1F date] gA=
FEHQ J1F 210 ANFI dusy ol AT vFe] BF, A

st gelgel Fael 18 Aol M 9g, ArEAe 42 5 ) 2xF
ANSGIL, tholrh 33 dlld 492 Addnt: 3 wad, dd, B4 59 @
e AW TR HEY JAs AL 488 nAE FARAE 1@ 3
gl APgEA geda s e BA8 AL AARAD o T o] &

520
52) & . ©] FTA & ¥# ¥
53) OECD, “Indirect Expropriation and the Right to Regulate” in International Investment
Law, Working Paper, 2004.
s4) FABGH G 71E AASANA A & B £ VY LAES FFH W
W, QAR X9 & (effect), %] -4 (purpose), FFe FAAS] 7] tl(legiti-
mate investor expectations), FAHTX= A2 2] E(intent) 5]t}
55) US Model BIT Article 6: Expropriation and Compensation
Article 6 [Expropriation] shall be interpreted in accordance with Annexes A and B.
1. Neither Party may expropriate or nationalize a covered investment either directly

R

or indirectly through measures equivalent to expropriation or nationalization
(“expropriation”), except:

(a) for a public purpose;

(b) in a non-discriminatory manner;

(c) on payment of prompt, adequate, and effective compensation; and

(d) in accordance with due process of law and Article 5 [Minimum Standard of
Treatment](1) through (3).

Annex B Expropriation
The Parties confirm their shared understanding that:
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i) Ak AalEHde AR i) AR 22X A EA ] FF 5A)
i) FAke] wige]l | delH <l 7Id oItk OECD7F AAIgE ¢ 7]
w2 "= Anrdi el Penn Central Transportation Co., v. City of
the New York ARzPoll A Q-0 Al 227} BAS] thido] H ook
v & sFet=Ao tgk iEe] Heke] AASAE AAE 1

off
-

5A & S7HA el
Pr%&% H g 9451“‘” FAFA »oﬁg Z Y3 1spol &A1717)
kg Aolal, &S B HAS|oF R ZRo] RiEalxalo

B2 A5 U@ Aot Wt 1R E B
% gtk Al NAFTAS] 29 <
T ool gk ol WAz

X

14 2
e Al Apdolthse et o] e A

4. The second situation addressed by Article 6 [Expropriation and Compensation] (1)
is indirect expropriation, where an action or series of actions by a Party has an
effect equivalent to direct expropriation without formal transfer of title or outright
seizure.

(a) The determination of whether an action or series of actions by a Party, in a
specific fact situation, constitutes an indirect expropriation, requires a
case-by-case, fact-based inquiry that considers, among other factors:

(i) the economic impact of the government action, although the fact that an action
or series of actions by a Party has an adverse effect on the economic value of
an investment, standing alone, does not establish that an indirect expropriation
has occurred;

(i) the extent to which the government action interferes with distinct, reasonable
investment-backed expectations; and

(iii) the character of the government action

56) AAIZ NAFTA & o|F 20061 6¥€7HA] & 4470] & A FAHAEE <A
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circumstances, nondiscriminatory regulatory actions by a Party that are designed and
applied to protect legitimate public welfare objectives, such as public health, safety,
and the environment, do not constitute indirect expropriations.”

62) Metalclad Corporation v. Mexico, ICSID Case No. ARB(AF)/97/1, 2000.8.30. 7.
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maintenance of a level of financial reserves adequate for the implementation of its
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