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Abstract

I . Background and Purpose of Research

[ ] In Korea nowadays building is dominated by aggregate buildings
such as apartments, commercial aggregate buildings. Article 215
of korean civil law provides sectional ownership of building.
From 1984 Act on the Ownership and Management of the
Aggregate Buildings(hereinafter referred to as “Act on the
Aggregate Buildings) has been providing the sectional ownership
of building.

[ ] The separability of a building is decided by two standards:
the separability in structure and the separability in use. Act on
the Aggregate Buildings provides the legal ground to these
standards: The Article 1 of the Act says “Whare several
sections, into which one building is structurally divided, may
be independently used, each section may be the object of
independent ownership under this Act. It requires both the

separability in structure and the separability in use.

[ ] Article 1-2 of the Act, however, amended in 2003, provides
that sectioned stores may be the object of ownership, respectively
under conditions stipulated by this Act - wuse restriction

(commercial facilities and transportation facilities) and floor



space restriction(not less than 1,000m’). Furthermore, it added
that the marks cleary demarcating the boundaries on the floor
shall be firmly installed, and the marks of building numbers

assigned for each sectioned store shall be attached firmly.

O Shortly, strict requirement of the separability in structure can be
softened in special case of the some sectioned stores in the light of
special needs for transactions and practice. The reform 2003 is
like to reflect the theory of abstract boundaries. The problem is that

reform leaves something to be desired for transaction and practice.

II. Main Contents

[ ] This research consist of three parts.

[ ] First, in chapter 2 we come to understand the current extent
of commercial aggregate building including the legislative

history of korean legal system about sectioned ownership.

O Article 1-2 is the product of compromise between practice in
common and the judicial authorities. On the one hand it is odd and
strange to legal principles in civil property law, but on the other
hand, it is not sufficient to resolve the legal problems such as

division and combination of sectioned stores.

O The heavy restriction requirement and the gap of rule produce
division and combination of sectioned stores against the law in

spite of the penalties and punishment.



O The supreme court hold that sectioned stores lack of the requirement
of the separability in structure is not the object of the auction despite
of regardless of having the legitimate sectioned registry(leading

case - supreme court 2010.1.14., ja, 2009mal449 decision, etc.).

[ ] Secondly, we find some suggestive solution through case studies
abroad. This refers to the experience and legislation of japan,
european union(Germany, France, Swiss), and USA. It is very
difficult to find the applicable case to solve our problem.

However some implication can reserve to be addressed.

O In Japan, there are very similar legal system to ours. But the most
legal problem about aggregate building is referred to mansion, not
commercial building. The reform of low regulation in 2005 softened

the requirement of the separability in structure of the building.

O In Switzerland, registration of real estate act{GBV} provides that
registry and volume-dividing plan should be the method of public
notice in aggregate building. Considering our method of public notice
is m marks cleary demarcating the boundaries on the floor or marks
of building numbers is nearly similar to the method of recognition
obviously as insufficient public notice, Swiss legal system is a

great step forward.

O In France, the separability in structure is core requirement of the
registration of ownership and lease. In case of the division and
combination of sectioned stores(in french °‘lots’), sectioned owner
must take a method of public notice by the descriptive statement
of division(in French ‘l'é¢tat descriptif de division’). In contrast of
Korea, French legal system is characterized to be heavy elaborated

concrete regulation for people not to easily break away from the law.



O In Germany, the legal system of sectioned volume is likely to the
French. The separability in structure is principally required and is
measured by registry and especially the plan of division(in German
‘Aufteilungsplan’). There is one exception that is, Parking zone
with sustainable physical mark can be regarded the object of the

sectioned ownership.

[ ] Lastly, we come to the bread-and-butter issues for reform of
Act on the Aggregate Buildings. The best policy is granting
the court to screen practically in case of division and combination
of sectioned stores. Alternative solution is reforming Article
1-2 of the Act. Unreasonable and unnecessary restriction, that
is, use restriction and floor space restriction should be repealed.
Furthermore, it need to add the requirement of the descriptive
statement of division which can make ownership and lease
relations clear. Thus, Article 1-2 are able to be more

softened.

Il. Expected Effect

[ ] This study is intended to provide the legal framework on
significant meaning regarding the commercial building decided
by two standards: the separability in structure and the separability
in use. Furthermore, this research analyzes the significance of
existing laws and regulations so that provides something meaningful

to discuss in the reform of the Article 1-2.



» Key Words : Act on the ownership and management of the aggregate
buildings, Separability in Structure, Separability in Use,
Sectional Ownership, Commercial Aggregate Building,
Sectioned Stores, division and combination of sectioned

stores.
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q4% FLI9 WHIYANE L2 0UA
M1& o =
1. 70 &
o) 2ol Ao 3HAE(condominium)E A+ -E(commercial) @t 7

Sesidential) YYARE TEF 4 Yk ITAB B TR
o) 4Y SolA AT 248 ATAR Abolo] 2 Fol: gt

(1) o|= E&stH=H(Uniform Condominium Act)

vEe] YRATHAL AAUe) Wi FHow 27 ol
B2 ZdRoln olF Fo mEtAs AU
S AT SE ok Fol SAjo|c,

o2& 8| F o 4] Horizontal Property Act7} 3%
AEY AAo 7o) =Ho] 1961d HHFF=Z(FHA, Federal Housing
Administration)o] AYFEEHWL Sk AHLEF g THTY
$4F 7HeA St THY olEd ARE ARSI AZse
Bl FEH2 sAAEE EHste Ao Tl AT £245
AL AEHA Q) FF-E FHAO| 23t 1962 E &Y Apartment Ownership
Acte] Aol e & Atk o] We AFALOIA LA,
Aol BEST SAC] FERAVYE BHow @ TR
YA 0] 3] QJ(NCCUSL, The National Conference of Commissioners on
Uniform State Laws)7} 19779 YA A EH(Uniform Condominium
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sto] Bxd FYe FYele 2 FRT & Ut
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1) FEALFA9 AHF declaration

A3 EAYPABHUCA) A2-1012E AFAZY FHo| thafA
A g m;fm oGS Adeed)ot 2L WAl oA 2

H declaration(A Q54 E+= HYYFAAEAN)S ATAEC] YA
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< ZErUds AHste 2 A4, 2 I w40 He ¢
S wetth gL 2938A &rh(Sectionl-103(10)). o] HIFAE
e AHAA e pRFES Adsts duw YgAE 74 Sof
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93 3 olele] AARE 2fATt RFAA RS geHo
ggst7] st A 4%% A (Unit Deed) 1831 #2|dho] ¥l
2ol Wl AW SE SHAoF Wrh 49 FOHBylaws)o] A4
ol oFz Hof 7] wWEol(A311062) Fof web= A
520 filed Ae 8TE ASE vk A Fore) FHUEY
BAE Addo] AFA=EY AH - TEE ZAT FTEFHEAE Wt

Fore pelwel B, peive] FAUN 1 AR, JEAYES
oo 4% HHdF Ee oA ASHH - AVl - SYAMHEA,
TR AR 2 BT £FE 9T Aotk EW FAHoR
egate] A&l o Yo Foke] shlFAoE A2 (Rules
and Regualtions) o] WEojRth. oA, J&dF5=9 AMS, FAA
ol 43 AR HHolct

o,
1o flo oﬁ

_Q

[

2) declaration®] Z+AJF A

d

Section1-103(9)¢f] W= “A AR} (declarant)= (1) 552 promotional
plan®] dHZ A 259 = I OFY AFEEY dig HEE Fx
2 AEZste AS AdstAY, (i) oud SEF AdA HHE S
AStAY SRSAY, (ii) Article 59] w2}A condominium® SE&
AR Aol 188 ojujac

Mg she Ao AfRE AfAE WEA RS e A9
A AARs AEdAelr Ad= 2 A&
(law firm)7} EH A HAFAELS EJ3517] Y= ojn] A

£ 47 WA A% AdRel s T 9e Bat gk
3) declaration®] Y&
D B A\

declaratione T3} 2 Y£&& @il glojof 3trh(Section 2-105)



(1) 2=vyge HAMIEA] condominium®| 2= €07} EZ3HE A1}, a condo
minium< o] FEAJSof Fhut Tk HA

2) E=rY 9ol HAsh= BE county] B

Q) =Y dS Zste FEitel ot Hyow FEIN 7

(4) AdAp7E A FrEgE AR it ol gt £

N =
T =
6) AfFES ST & e TS ZFT declarationo] oA HA ==

(6) Section 2-109(b)(10))| A +F vlof| wha} Section 2-102(2)2}F (4)olA EAEH
A gt-g-EE E(limited common element)S A| 2|3t 1 BFO A|3HF8FHHo
gt 7=

(7) 7H&H(development rights)®] thAQl FEAS A &JstaL, ArS-of A|gtE-&
oz HigdH Feitol B 7ls. 22U Section 2-102(2)2F (4)°lA

=58 AREE 1 AGFEREOR WEHIGE
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E

® AT R AUEL 2 o] S A Uel(Secton 1-10303)
3 713 e A9 gae] B REA fE WHez %
of gth. 12w 1d WelE WA F e A

(10) ®)°] 7148 el So] HarEojof 7Y 2dat 2o AT

(11) Section 2-1076] 7|48 whAlo] whet b Agsiio] Hajel Wz)e] Hujol
B g

(12) AgRE) Fr Fg, Ago] B A

(13) ZE0Ues #ad 529 198 =

(14) Section 2-106[Leasehold condominiums], 2-107[Allocation of Common Element

ok

i

Interests, Votes, and Common Expense Liabilities], 2-108 [Limited
Common Elements], 2-109[Plats and Plans], 2-115[Use for Sales Purposes],
2-116 [Easement Rights], 3-103(d)6o] st A}gt

64) Executive Board Members and Officerso]] Tét FA 22 (d)= oA} o =at HFAo|th
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association)o] & FH L E 4 Ath(Section 2-120). S HAF2] X
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WD dE(Section 3-102(a))°] HA= FAHLE o Uty A{FFE2
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ol e

TS A&
z34Ee #

mlm

4) declaration®] 7§#

plats®} plans& 33Z3§F5}e] declaration2 A{FHEQ FLRA{A9 3t
o} Aol A ARE = AUtk 67%) EEAY Fo] Ei decla
rationo] A ol ol G2 o ke JARI4 ol dapd ARD -
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7] Y A= declarationo]] A HA O]
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3 22 9t}

A A, declaration®] F

o
o ©J3A] declarations A 35t= 4]

10

UCAL AgREel 2% dajd FA5n QA Agree 3
ol YalAe FART X 2 webd HgREel wue e
9A gt AR B 4 vk AR AFEEY BE¥ fiat UCA
o FHol U= BLHT JREY FolHL AFREY B
BF YL Fu YA Yrhn Ak
3. AIAMH

o] WPABHANE AFELE] HAT HEo] BWato] of =

To] AAA FAS Fu Ak A AKEE WAL YFAR

65) Comment 2. to Section 2-113
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66) 1965 79 109 ABREFAO TEAHO FA ] BE HWE AS5TE(Loi no 65-557
du juillet 1965 Loi fixant le statut de la coproprété des immeubles batis).

67) FA A664EY WG theF ol EHA AYRS FAFAS B, G2 A
et AR AFgof WHTH(F. Terré et Ph. Simler, Droit civil : Les biens, Dalloz,
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o] 1938¥ 6¥ 289 MBS AL B HEE YPUEBY FEA
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3) FEYA| A (I'état descriptif de division)e] ZHA]

shitel AZ EE ABTEWEH TR2GE 4 AeA
L ZRYAAY Zyo] BEHIT(1955 19 49 dad ATE)

SRAAe) fEost AY A% Bk ARZY ARCld: AR
o B4, 4%, 9F, EQRIL AF Fol BAHlok ). lotso
29 BY U 7 loo] RAWME Fol, 7} loe] ANAF(AZ, A,
4 59 AW B AREUE T Folth HEA FAE 9
s a7H] g, TEIANE FFL o AYHolok s, 7
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A AE BEZSAS 7|4 (la conservation des hypothéques)of FA| & o
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Seltet Wy wad W, BN A We dwsts
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2 APF (L) FzEedd,
S5E Aoz HHA ofu

, AL, AR S F3 Soln. wEtA dAFHo=RE

)

‘CTLEAGTF (le réglement conventionnel de copropriété)d} - TH A
g B9 AREG & FRAGTPES HERET TEEES §

&R0 tistol= A3 23} 3FolA dHsta Aok s A
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oo AYe § UE ABRe] ASH 2HH EHHS A
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3t 79 HE o] QlE="(dans le silence ou de la contradiction des
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76) FE&HEE= 22 K& AU(droits accessoires)©] A HTE : FFAE] &35,
Ee AR & ARFESE FA4E Flocanx)S Z2st=, AEY S5 ;5 e
ol 4 Tl HE ASHE F

77) webd A3 2k QoA Teju B U8 AT RES Autgelth 59 Fx

78) Cass. Civ 3e, 2& juin 2000, RD imm. 2000. F. Terré et Ph. Simler, Droit civil :
Les biens, Dalloz, 2006, n°® 631, p. 525

79) F. Terré et Ph. Simler, Droit civil : Les biens, Dalloz, 2006, n°® 631, p. 526
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o] AxE, WstHe] WA 7Hee A (surface)o] Adf 80 dF BiH
()Y Ay AYAA @ast Fdo] 27k 3 A=
= 89 AEdAdel okyehsh o7 ¥t ddi= BARA A=
FE&F 4+ AAT W2 o] Hold= dAsHA E}—'T———t— Aoz ®elth

=

¢

=1
L

=)
A

o] 88 A(utilité)Fro g2 %%‘—E—:—]’E},

Ao w2 ALY 3§ A& H(pouvoir souverain)of & gtet.
1 A=A Fil(garage)st EAFE, ©] 2AHi7F glol= Fdel 7S
@ Au7 FE GYFA &30l B & gt =

FH T 2FdATE FEAS Ad 33 afAEAolojof &
d

e A Brre] FE 2 B& Fto] Hrkw)
3) o A
A doiA Y P AvtARe] sgetA gk Bxel
Fe gxe] A AfY EX ABL AZFAY AL A
3 9o Aguh

80) Cass. civ. 3e, 16 oct. 1979, D. 1980 IR 95.
81) G. Decocq, Droit commercial, Dalloz, 2005 n° 531, p. 277.
82) G. Decocq, Droit commercial, Dalloz, 2005 n° 532. p. 278.
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Lotd] el glold 4Aa SPAol aTH FEATA
195539 109 149 g3 ATIRA AL (TE2GY B ABY 7
8 FTEME, A 998 BT T B FLEHHL, A
1.)eR FAHE BE B (fracton)d] €] FHHk T PSS A
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Afct webd o] A gridleld AL AU el 74
A (A WA W RO BehE wAA] Tyt o FHsdt
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