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Abstract

I . Background and Purpose

[ ] Demanding of the new renewable energy based on technology
development requires the preparation for a rise cost of energy
and instability supply situation and changing the law and
regulations to preserve the whole of humanity from the

climate change.

Despite focusing on the decreasing of the carbon dioxide emissions
in contemporary economy industry, policy making related to electric
power is demanding a new consideration because of the unique

characteristic of electric energy.

- The Net metering is mentioned by CERES as the policy measures
for the renewable energy and for supplementation of Renewable

Portfolio Standard and renewable energy incentives.

[] This study introduces the discrepancy in opinions by country
related to the new policy of energy and regulation methods

and examines its implications.

II. Main Contents

[] Government should guarantee the investment promotion and

sustainable development for transparency, long-term plans and



validity and enact the policies and bills within their scope.

- FIT (spreading and promoting of the new renewable energy) and

RPS contribute the relaxing of greenhouse gas.

[ ] US government supports the renewable energy electronic

development through tax credit and sustained funds.

[ ] The amount of GHG by the climate change Act is expected
to decrease 20% by 2020 compared to 1990 in EU and

reduce 20% by improving energy efficiency.

[] China acted renewable energy act in 2006 including purpose
policy, development supporting act, categorized electric charges,

allocation of cost and the special fund.

II. Lessons learned

[ ] FIT and RPS will be benefit for is the main goals of

spreading and promoting of the new renewable energy.

- RPS is the important regulation structures to achieve the renewable

energy and define the new renewable energy resources.

- FIT will be the role the mechanism to achieve and maintain the

transparency of RPS and provide the investment stability.

[ ] Despite using with FIT and RPS, advanced performance is

required to standard costs of calculation working.



- If standard costs is calculated high, the new renewable energy

developer will obtain a large compensation.

[ ] The close attention and analysis are in need of combining

each systems and expected the synergy effects.

» Key Words : New & Renewable Energy, Feed-in-Tariff, Renewable
Portfolio Standards, Net Metering
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AHE giAde=Z sty, 201249 19 197FA] 100%2] EUYA Abzk
2 AW TEU 20129 oF AHAS AAS Al Hgo
50%9) Hula 4zt BAE Meety AThEA Azl By 34 7]
7k2 204¥ ugko|t}). o] ¥l T 2011~20124¥ EA A= FQF RyA
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B 3 dE Aol7h drk,

85) H.R. 4853, the Tax Relief, Unemployment Insurance Reauthorization, and Job Creation
Act of 2010.

86) ol Aol 4=x]9} F+= 'Staff Report, Joint Committee on Taxation, "Present Law
Energy Related Tax Provisions and Proposed Modifications Contained in the
President's 'fiscal Year 2011 Budget," Aprill2, 2010'0]| 4] X}-&3ic}.

87) o A& o] DSIRE(Database of State Incentives for Renewables & Efficiency)ol] twh
249, 2670 F7F SIS 22ags S #E oA dE AAFAE AFsta
Atk E AR} F AAE w2 g 228709 FHo|EZL AFEHL Ut
Z%: Rusty Haynes, N.C. Solar Center, N.C. State University, Solar America Cities
Annual Meeting, Aprill5, 2008.;<http:1/www.dsireusa.org/summarytables/financial.cfm?
&CurrentPage]D7&EE1 &RE1>.
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88) Jeremy Rifkin, The Hydrogen Economy: The Creation of the Worldwide Energy Web
and the Redistribution of Power on Earth. Tarcher/Peguin. 2002. p.189.
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Ml 2 & 0|=2 RPS (Renewable Portfolio
Standards)

1. M

HA =12 5 al—t— A T Ut Hage QAR TF
o3} st Aolth 4 4wl MY FEEY W Avf FFAA
of Fatgict. o]zgh 1'41?&—3— RPSE &alA Stk vl=9 Z-$, 2974
Fo 94" DC7F o] RPS 7|&& Hatsta 9ltt9) lﬂlﬂ ol% A
¥ REC 535& s 7] s 71&& Adste] A&sta )

L=
< ol

89) Ross Gelbspan, Boiling Point. Basic Books, 2002, p.176.

90) Rober Glennon & Andrew Reeves, Solar Energy's Cloudy Future, Arizona Journal of
Environmental Law & Policy 91, 103-104.

91) Id. at 105

92) Id. at 127, note 248, quoting Electric Power Annual 2008, showing less than 20%
efficiency of installed solar capacity.

93) Id. 101, n. 64.

94) 1d. at 95, 100 101.

95) <http://www.dsireusa.org.>.
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96) Robert Glennon & Andrew Reeves, Solar Energy's Cloudy Future, supra note. at 88.
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97) R. Wiser & G. Barbose, “Renewable Portfolio Standards in the United States,” Lawrence
Berkeley Laboratory, LBNL 154E, April 2008, at 1.
98) <http://www.dsire.org>.
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AXA, SEEHT QgL AFYAAZ]E RECE QAEHY] AL = 4

Fof fAIsoF = Aol

rl

SEERE s 5, o
Aol Fo F Aol BAL AswTiY, YU AT 2] BAL
27 ghe Ao® W Fojthio

M3 012 =YL MNAIA|URN S
al

(Feed-In Tariff) Bw7% X W&
1. HEt

TARAAAAEE FHAA 7 gol BT U AN
#A Aol E 2 AGIHE ofF EYste TS| ol
oYtk 6 Sof, BU 4% 177 2718 zake) Hepd, Amy)
Ao}, olzgtdl, H@AR, Yzteta, wagol, st 292,

99) S. Ferrey, Environmental Law: Examples and Explanations, Aspen Publishers, 5th ed.,
2010, at 150-155.

100) Davis, 128 S. Ct. at 1808 09 (quoting Oregon Waste Systems, Inc. v. Dep’t of
Envt’l Quality of State of Or., 511 U.S. 93, 100 (1994) #=.

101) Philadelphia v. New Jersey, 437 U.S. 617, 624 (1978) Z=.

102) Rickerson and Grace, “The Debate over Fixed Price Incentives for Renewable
Electricity in Europe and the United States: Fallout and Future Directions.” Heinrich
Boll Foundation, February 2007, ZF=.
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103) Id.

104) Held, A., Ragwitz, M., Huber, C., Resch, G., Faber, T., & Vertin, K., “Feed in
systems in Germany, Spain and Slovenia: A comparison,” Karlsruhe, Germany: Fraunhofer
Institut fiir Systemtechnik und Innovationsforschung, (2007).

105) Teresa Morton & Jeffrey Peabody, Feed-in Tariffs: Misfits in the Federal and State
Regulatory Regime?, 23 Electricity Journal 17 (2010).

106) Rickerson, Sawin & Grace, If the Shoe FITs: Using Feed-in Tariffs to Meet U.S.
Renewable Electricity Targets, 20 Electricity Journal 73, 74 (2007).

107) Held, A., Ragwitz, M., et al, supra.

108) S. Ferrey, The Law of Independent Power, Reuters Thomson/West Publishers, 2011
ed., at section 5:9.

109) Janet Sawin, National Policy Instruments:Policy Lessons for the Advancement &
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= P
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Clause)’ o] W& HAWHALY FAE A 8loF gt vz dAHolut A%A
7)1 A+ W (Federal Power Act)o] 7HAQE A = &, A diAdd 2 F
=

2o FARAA AR =L o5 dF3A Fofor Bk
/I AE A205% % 206210 FERCHE Fok 3 Aole] A
g 23 = v ¥Y 2 AY $4% 5 FANES ATS

Diffusion of Renewable Energy Technologies Around the World, for the International
Conference for Renewable Energies, Bonn. http://www.worldfuturecouncil.org/fileadmin/
user_upload/Miguel/Sawin 2004 National policy_instruments.pdf

110) 16 U.S.C. 824(a)(2); 18 C.F.R. 292.400; American Paper Institute v. American
Electric Power Serv. Corp., 461 U.S. 402 (1983).

111) 16 U.S.C. §§ 824d and 824e.
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S. Supreme Court)2 ‘AR 93] (Federal Power Commission)
o A7 ZYo}o)t]&(Southern California Edison Co.,)¢] 376 U.S.
205, 215 - 16 (1964)'9] BAS Ba) Y2l AgRe] B Abo]o]
47 Selo] 7k Al W2 BAo] Be gt Weket Aol o)

Auol oty AP We ARt TR Aol ‘W A
A

.

2 AT Yok =o) A Bl AWRRe) BIE Sojzthi)
A FERCO) Abggrgelm 4] 92 Add o2 due ag
M A 2T el TR FA SATTEIY

= el WARR] ol BuUlu HEEA P, aF
Fojgel = A go] Hrhio

% FERCE =v) @ Adet 2o do] BE Fo 3RS 94
st WS Zvh FERCE Sgoz mul ago ARaA #uy
A ZEThI0 Ay We o) HE Bojo] glo] FAR AWA

112) Public Utility District No. 1 of Snohomish County Washington v. FERC, 471 F.3d
1053, 1058 (9th Cir. 2006), aff’d in part and rev’d in part sub nom. Morgan Stanley
Capital Group, Inc. v. Public Utility District No. 1, 128 S. Ct. 2733 (2008).

113) Id. S. Ferrey, SOft Pathes, Hard Choices: Environmental Lessons in the Aftermath
of California's Electric Deregulation Debacle, 23 Virginia Env. L. J. 251 (2004).

114) New England Power Co. v. New Hampshire, 455 U.S. 331 (1982); Montana
Dakota Co. v. Public Service Commission, 341 U.S. 246, 251 (1951), Nantahala Power
& Light Co. v. Thornburg, 476 U.S. 953 (1986); Mississippi Power & Light Co. v.
Mississippi ex rel. Moore, 487 U.S. 354 (1988); Entergy Louisiana, Inc. v. Louisiana
Public Service Commission, 539 U.S. 39 (2003) and New England Power Co. v. New
Hampshire, 455 U.S. 331 (1982).

115) Northern Natural Gas Co. v. State Corp. Commission, 372 U.S. 84, 90 - 91 (1963)
and Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953, 966 - 67 (1986).

116) Mississippi Power & Light Co. v. Mississippi, 487 U.S. 354, 371 (1988); accord
Public Utility District No. 1 of Snohomish County, Washington v. FERC, 471 F.3d
1053, 1066 (2006); aff’d in part and rev’d in part sub nom. Morgan Stanley Capital
Group, Inc. v. Public Utility District No. 1 et al.,, 128 S. Ct. 2733 (2008).
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YRS 38T & Aok FASL UTh120 o] 53| F& F Aol
of A Aol o = 714 HA o] AL H} 12D

FERC7} §9eEl9) sjmute 7120 o2 dAg Ade 3xa
7 ooz Ef AQAUA Ade] £98 AFFHE PAOE
A AR ARng olgd HY FFEL Pt AL AYAIAL
Quol SPEThIR) ety 2RI Wol AW S AR 8N

7He 2%ste 88% FHste A2 ASHE FaEO|TIZ) FERC
+ " FHRIE QF7F st A& PURPAS| xZ3td 3| ujd7t
HoE 2detes v 282 FAske A2 obFd ¥H A sl

117) 1d.

118) Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953, 963 (1986); Mississippi
Power & Light Co. v. Mississippi ex rel. Moore, 487 U.S. 354 (1988) ; Entergy
Louisiana, Inc., v. Louisiana Public Service Commission, 539 U.S. 39 (2003).

119) Independent Energy Producers Ass’n v. California Pub. Utilities Comm’n, 36 F.3d
848 (9th Cir. 1994).

120) Pacific Gas & Electric Co. et al. v. State Energy Resources Conservation and
Development Commission et al., 461 U.S. 190, 204 (1983); Hines v. Davidowitz, 312
U.S. 52, 67 (1941).

121) Independent Energy Producers Association v. California Public Utilities Commission,
36 F.3d 848 (9th Cir. 1994); Southern California Edison Co., 70 F.E.R.C. § 61,215
(1995).

122) Id.

123) Connecticut Light & Power Co,70 FERC at 61,029 61,030.
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124) Connecticut Light & Power Co,70 FERC at 61,029.

125) FERC Order on Petitions for Declaratory Order, In re: California Public Utilities
Commission, Southern California Edison Company, Pacific Gas and Electric Company,
San Diego Gas & Electric Company, FERC Dockets Nos. EL10-64-000 & EL10
66-000 (July 15, 2010).

126) Id.

127) 1d.

128) Id.
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129) Order Granting Clarification and Dismissing Rehearing, Re Southern California
Edison Company, et al., 133 FERC Para. 61,059 (October 21, 2010).

130) Id. at paragraphs 15, 19.

131) Id. at para. 20.
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2] "ojx Qlt}. ZZX: S. Ferrey, The Law of Independent Power, supra note 106, at
Chapter 2:11.

147) William F. Henze II, “Electricity: If We Want It Clean, Firm, and Cheap, We‘re
Going to Have to Pick Two,”The Electricity Journal, Vol. 22, Issue 9, November 2009.

148) David Bloom, J. Forrester & N. Klugman, “Current Conflicts in U.S. Electric
Transmission Planning, Cost Allocation, and Renewable Energy Policies: More Heat
than Light,” 23 Electricity Journal 8 (December 2010).

149) A. Ohler & Radusewicz, Indirect Impacts in Illinois from a Renewable Portfolio
Standard, 23 Electricity Journal 65 (2010).

150) Lyn Corun, “CPUC ALJ Regects PG&E's Proposal for 246-Mw Farm as Too
Costly,” Electric Utility Week, January 3, 2011, at 8.

151) Jeffrey Ryser, “Tessara California Solar Project Hits Bump as US Judge Orders
Halt to Construction,” Electric Utility Week, at 17(December 20. 2010).

152) “Judge Tells Tribe to Enter Settlement Talks with BLM on California Solar
Project,” Electric Utility Week, at 4 (January 10, 2010).
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153) Id. at 6.

154) S. Ferrey Environmental Law: Examples & Explnations, Wolters Kluwer Law &
Business (Aspen Pub. : 5th ed., 2010) at 530.
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Cons, Platts Electric Utility Week, June 9, 2008 at 1, 32.
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156) S. Ferrey, Soft Paths, Hard Choices: Environmental Lessons in the Aftermath of
California's Electric Deregulation Debacle, 23 Virginia Environmental L. J. 251 (2004).

157) =8 9 gioF oA WA 7+dA EA S. Ferrey, Law of Independent Power,
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Berkeley Laboratory, LBNL 154E, April 2008, 1.
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(July 28. 2008) <http://carboncontrolnews.com/>.
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Electiricy Journal, Dec. 2009, 69.

171) A AA 7]&o WA= S. Ferrey, Law of Independent Power, supra note 106,
at Sec. 2.20 F=.

172) #F%: James F. Wilson, Restructuring the Electric Power Industry: Past Problems,
Future Directions, 16 NAT. RESOURCES & ENV‘T 232, 235 (2002) (distinguishing
baseload and peaking power).

173) S. Ferrey, Law of Independent Power, Supra note 106, § 2:11 (2010 ed.) (noting
inability of intermittent sources to served as baseload resource).

174) 3hA A2 dA Ao thREL2 1990 o] Ao A o] FH Tl ‘Aero-derivative
quick-start” 7]&o] g At Eg=7] Aot
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175) U.S. Department of Energy, Supplement to the Draft Environmental Impact Statement
for the Gilberton Coal To Clean Fuels And Power Project, Gilberton, PA, December
2006, p.3-4; citing CO2 Capture and Storage Working Group 2002, CO2 Capture and
Storage in Geologic Formations, NCCTI Energy Technologies Group, Office of Fossil
Energy, U.S. Department of Energy, January 8, 2002. <http://www.netl.doe.gov/publications/
carbon_seq/CSNCCTIwhitepaper.pdf>.

176) J.Nicolas Puga, The Importance of Combined Cycle Generating Plants in Intergrating
Large Levels of Wind Power Generation, 23 Electricity Journal 33 (2010).

177) 1d., at pp. 3-2 and 3-3.

178) “How Renewables Can be Undermind by Intermittency,” in Electricity Journal, June
2008, at p. 5.

179) S. Ferrey, Law of Independent Power, supra note 106, Chapter 2:20.
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180) AR AHE FHeo] #HIF FHYE H HEd] AHES & A% A
COM(2008) 19 final, Brussels, 23/01/2008, at 3.

181) Directive 2009/28/EC of the European Parliament and of the Council of 23 April
2009 on the promotion of the use of energy from renewable sources and amending
and subsequently repealing Directives 2001/77/EC and 2003/30/EC, 2009 OJ L 140/16.
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182) EUROPOLITICS No 4162 16 March 2011 at. 7.

183) Commission Staff Working Document: “Recent progress in developing renewable energy
sources and technical evaluation of the use of biofuels and other renewable fuels in
transport in accordance with Article 3 of Directive 2001/77/EC and Article 4(2) of
Directive 2003/30/EC”, SEC(2011) 130 final, Brussels, 31 January 2011, at. 8.

184) Id. at 6.

185) Id. at 3.

186) European Renewable Energy Council (EREC), “Mapping Renewable Energy Pathways
towards 20207, March 2011, <http://www.erec.org/fileadmin/erec_docs/Documents/Publications/
EREC-roadmap-V4 _final.pdf>.

187) <http://www.eea.europa.cu/highlights/renewable-energy-production-must-grow>.
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188) <http://www.europarl.europa.eu/en/headlines/content/20110324STO16429/html/The  possi-
bilities-drawbacks-of-renewable-energy-technologies>.

189) Commission, “Investment needs for future adaptation measures in EU nuclear power
plants and other electricity generation technologies due to effects of climate change:
Final report”, March 2011, at 32.

190) Id. at 4.

191) <http://www.energimyndigheten.se/en/Press/News-and-press-releases/>.
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192) Article 288 TFEU.

193) P. Craig and G. De Burca, EU Law(4th edn OUP, Oxford 2008) at 83-84.

194) Case 152/84, Marshall v. Southampton and South-West Hampshire Area Health Authority
[1986] ECR 723 para. 48.

195) Case 9/70, Franz Grad v. Finanzamt Traunstein [1970] ECR 825 para. 5-6, 9.
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Directive 2003/54/EC, 2009 OJ L 211/55 (“Electricity Directive or ED”) recital 6.

202) Directive 2009/28/EC, supra note 179, preamble.

203) Proposal for a Directive of the European Parliament and of the Council on the
promotion of the use of energy from renewable sources, COM(2008) 19 final, Brussels,
23/01/2008, at 8.

119



M3 EU Mol A X] M =

Aold Ao &g EULE 3d=x3te] #dd 3/ FAE FAHe=
ge&stA o

M2& “20-20-20 |

A7 wE ¢ $YAJCEUNL sTuscte] mYe A A
718ko] 7]zskal Qleh. EUQ| 7|3 WIS 20208 71A] Al 7HA] &
(“20-20-20 E®"E FEstA 2T (1) 24 7FA(GHGs: green
house gas)W| EF& 19909 =& iH] 20% Aok (i) LA oA
AHEE AU A ZmeEe HASH 20% ARTRHEFAE eEol 71R).
(i) EU FHFoAUA LB FFAA AYAHA vl 20%= S
20079 349 frolARS] FAIE0NNA EU =7F daeso] HAF Lo
2 o3t 99 BExA= tiA= 20099 4dof et 2] F&5Ho]
A= HE H7IA A ThFEAT209 FPo] W= “E HE H7]A
2 3 #E2 AACA Aoz FHsta, ¥E F5EHo Qe
715 9 oy ExE FEs= Arolgta g0

ol ME H7|Xo g3tz EUY A Alee thad 2o Hi&d
AYPA = =4 A H[Directive amending the Emissions Trading Scheme

(“ETS”) Directive],207) 2ZA A E[Effort Sharing Decision],208) &4 3Z ]

204) Brussels European Council, 8/9 March 2007, Presidency Conclusions, 7224/1/07
REV 1, t}2 AFo]E A o] 7153 <http:/register.consilium.europa.eu/pdf/en/07/
st07/st07224-re01.en07.pdf>.
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206) Commission’s Press Release, 23 April 2009, IP/09/628.

207) Directive 2009/29/EC of the European Parliament and of the Council of 23 April
2009 amending Directive 2003/87/EC so as to improve and extend the greenhouse gas
emission allowance trading scheme of the Community, 2009 OJ L 140/63.

208) Decision 406/2009/EC of the European Parliament and of the Council of 23 April
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2009 on the effort of Member States to reduce their greenhouse gas emissions to meet
the Community’s greenhouse gas emission reduction commitments up to 2020, 2009 OJ
L 140/136.

209) Directive 2009/31/EC of the European Parliament and of the Council of 23 April
2009 on the geological storage of carbon dioxide and amending Council Directive 85/
337/EEC, European Parliament and Council Directives 2000/60/EC, 2001/80/EC, 2004/
35/EC, 2006/12/EC, 2008/1/EC and Regulation (EC) No 1013/2006, 2009 OJ L 140/114.

210) 2009/28/ECDirective, supra note 197

211) Directive 2009/30/EC of the European Parliament and of the Council of 23 April
2009 amending Directive 98/70/EC as regards the specification of petrol, diesel and gas
oil and introducing a mechanism to monitor and reduce greenhouse gas emissions and
amending Council Directive 1999/32/EC as regards the specification of fuel used by
inland waterway vessels and repealing Directive 93/12/EEC, 2009 OJ L 140/88.

212) Regulation (EC) No 443/2009 of the European Parliament and of the Council of 23
April 2009 setting emission performance standards for new passenger cars as part of
the Community’s integrated approach to reduce CO2 emissions from light duty vehicles,
2009 OJ L 140/1.

213) Commission Staff Working Document, “Document accompanying the Package of
Implementation measures for the EU’s objectives on climate change and renewable
energy for 20207, SEC(2008) 85, C6-0041/08, Brussels, 23 January 2008.
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2003 establishing a scheme for greenhouse gas emission allowance trading within the
Community and amending Council Directive 96/61/EC, 2003 OJ L 275/32, Article 10
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222) Commission, MEMO/08/797, Brussels, 17 December 2008, p. 2.
223) Effort Sharing Decision, supra note 206, Article 3(3).

224) 1d. Article 3(4).

225) 1d. Article 5.
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226) SH g9t o]AtF Q] oA EL I 2004/8/EC and 2006/32/ECK 3 # x| T+
3t 2 Z AekA, COM(2011) 370 final, Brussels, 22 June 2011, o} 2] Alo]E oA o]
£ & 4 Q1. <http://eur lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0370:
FIN:EN:PDF>.

227) 1d. Article 3.

228) tt2 AEE FE A, Commission’s Press Release of 22 June 2011, “Strong
impetus to energy savings and energy efficiency”, IP/11/770, T}-& A}o]Eo|A o]&
7Fs¢h.  <http://europa.eu/rapid/pressReleasesAction.do?reference=IP/11/770& format=HTML&
aged=0&language=en&guilLanguage=en>

229) Proposal for an Energy Efficiency Directive, supra note 47, Article 12.

230) Id. Article 8.
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231) Id. Article 6.

232) Directive 2010/31/EU of the European Parliament and of the Council of 19 May
2010 on the energy performance of buildings, 2010 OJ L 153/13.

233) Proposal for an Energy Efficiency Directive, supra note 47, Article 4.

234) Id. Article 15.

235) Directive 2006/32/EC of the European Parliament and of the Council of 5 April
2006 on energy end use efficiency and energy services and repealing Council Directive
93/76/EEC, 2006 OJ L 114/64.

236) Directive 2004/8/EC of the European Parliament and of the Council of 11 February
2004 on the promotion of cogeneration based on a useful heat demand in the internal
energy market and amending Directive 92/42/EEC, 2004 OJ L 52/50.

237) Directive 2010/30/EU of the European Parliament and of the Council of 19 May
2010 on the indication by labelling and standard product information of the consumption
of energy and other resources by energy related products, 2010 OJ L 153/1.

127



M3 EU Mol A X] M =

E 5)9 BE HUFOE SAhd Aotk webd JANE pEE =
£ 3972 gHoR FHYe] Y BEAE HshE ARTHE 23
g F&e0] b 2AT HAS: AL I T

4. M HW ZH: XYoL X|2] AHIE 20%7EX] 2hCh

2007 34 LI FANAM FHOIAE = 20208704 A ALE o]
€% AU A 9 BlES 20%7HA 2ATTE AU TR =
EZF 20208 7kA] EUOA &E A2k fd AB|EFoA wiole A
=29 Hl&d 10%7HA] S2As X S

5. %20-20-20 2E” 0| 0| &7|X Mk

71EHIY 72 E =Yst= ¢ olv], A AA 2H7tA wEF
2050W7HA] 50% A=3te ZE7F AFEH A2 20119 2¥ &
ALBl O] HAEEM0 A o|AtEE FXFHORZ A4 2050 FAT”
AAP =, ol= 1990 s=ZfH] 2050 7HA] 80~95%2] 2A7FA
EUSA Zr&3tches ygo|th24D 20089 3¥ 8, {93
“20509 FAAFJA AgL AATE AFste REWS YA,

ZEWoAE 20508 7kA] 19909 &9 247IE HiEFS 80%01 A

e mo o o

238) th2S Z1E A, Commission’s statement of 22 June 2011, “The Commission’s
new Energy Efficiency Directive”, MEMO/11/440, T} A}O|Eo|A o]& 7153t
<http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/11/440&format=HTML &a
ged=0&language=en&guilLanguage=en>.

239) <http://www.europarl.europa.eu/oeil/file.jsp?id=5589632>.

240) SF QLI HEE 4 2011d 29 49, EUCO 2/1/11 REV 1 : <http:/www.
consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/119175.pdf>.

241) 2009 |9 10€99] H3HolA FHolAE = 20508714 Xzl s A=9] &
A7k W& FACNA 80%-95%E AE dE AS oln AT Hoh Al A
HE olg] H& APo]EoA &2l & A, <http://register.consilium.europa.eu/pdf/en/
09/st15/st15265.en09.pdf>.
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242) Communication on “A Roadmap for moving to a competitive low carbon economy
in 20507, COM(2011) 112 final, 8 March 2011, <http://ec.europa.eu/clima/documentation/
roadmap/docs/com 2011 112 en.pdf>.

243) 3103rd Council meeting, Environment, Luxembourg, 21 June 2011, PR CO 44.

244) Council of the European Union, “Commission Communication on a Roadmap for
moving to a competitive low carbon economy in 2050 - Presidency conclusions”, Brussels,
22 June 2011, ENV 575.

245) http://www.europarl.europa.eu/nl/pressroom/content/201107041PR23285/html/Parliament
decides against new climate policy resolution
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246) <http://www.europarl.europa.eu/nl/pressroom/content/201105231PR19955/html/Climate>,
Climate: EU should cut CO2 by 30%.

247) Climate Change Act 2008, c. 27 Part 1 Section 1 (1).

248) Council conclusions on economic aspects of EU energy and climate change issues.
S| YEL 2 AFO]E A o] 7}53t <http://www.consilium.europa.cu/uedocs/
cms_data/docs/pressdata/en/ecofin/122051.pdf>.

249) Council conclusions on Energy Efficiency Plan, Luxembourg, 10/06/2011 <http://www.
consilium.europa.eu/App/NewsRoom/loadDocument.aspx?id=363 &lang=EN&dir
ectory=en/trans/&fileName=122519.pdf>.
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250) Oettinger’s speech of 14 June 2011, T2 Alo]EojA H& T 4+ Q2.
<http://ec.europa.eu/commission 20102014/oettinger/headlines/speeches/2011/06/
doc/20110614.pdf>.

251) Commission DG ENER, “Renewables make the difference” (2011) p. 11 T2 Al E
oA o]8 753 <http://ec.europa.eu/energy/publications/doc/2011_renewable difference
en.pdf>.

252) Directive 2003/30/EC of the European Parliament and of the Council of 8 May
2003 on the promotion of the use of biofuels or other renewable fuels for transport,
2003 OJ L 123/42.

253) Directive 2001/77/EC of the European Parliament and of the Council of 27
September 2001 on the promotion of electricity produced from renewable energy
sources in the internal electricity market, 2001 OJ L 283/33.
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254) 1d. Article 3(4)
255) Renewable Fuels Directive, supra note 250, Article 3(1)(b)(ii).
256) Directive 2009/28/EC, supra note 179, Article 27.
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257) Commission, Memo on the Renewable Energy and Climate Change Package, MEMO
/08/33, Brussels, 23 January 2008, p.4. <http://europa.eu/rapid/pressReleasesAction.do?
reference=MEMO/08/33>.

258) Id. at 3.

259) N. Ladefoged, “Definitions of renewable energy” in P. Hodson and others (eds), EU
Energy Law: Volume III Book One - Renewable Energy Law and Policy in the European
Union (Claeys & Casteels, Leuven 2010) at 27, 31.
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260) Proposal for a Directive of the European Parliament and of the Council on the
promotion of the use of energy from renewable sources, COM(2008) 19 final, Brussels,
23/01/2008, at 10.

261) Regulation (EC) No 1099/2008 of the European parliament and of the Council of
22 October 2008 on energy statistics, OJ L 304, 2008 304/1.
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262) Document accompanying the Package of Implementation measures for the EU’s
objectives on climate change and renewable energy for 2020, at 12.

263) http://www.europarl.europa.eu/ocil/file.jsp?id=5589632

264) RED A|¢HA], at 9 10.

265) o|9t 2 ARtAQ =7bE A% AdpA o] w2 20209702 EU A A9 A
AR A vHl&EZ 20,7%7F 2 Zolth Hth AR A4 ARe oS ¥ T
Z: LWM Beurskens and M. Hekkenberg, “Renewable Energy Projections as Published
in the National Renewable Energy Action Plans of the European Member States”,
ECNE 10069, 1 February 2011.

266) Directive 2009/28/EC, supra note 179, Article 3(2).
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267) 1d. Article 5(6).
268) Id. Article 5(7).
269) 1d. Article 2(a).
270) Id. Article 5(1).
271) 1d. Article 3(4).
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272) F. Dehousse and T. Zgajewski, “The EU Climate Policy after the Climate Package
and Copenhagen Promises and Limits”, Egmont Paper 38 (Academia Press, September
2010) at 49.

273) P. Hodson, ‘“Renewable energy in transport (including biofuels)” in P. Hodson and
others (eds), EU Energy Law: Volume III Book One - Renewable Energy Law and
Policy in the European Union (Claeys & Casteels, Leuven 2010) at 173, 176.

274) 1d.

275) Directive 2009/28/EC, supra note 179, Article 3(4).
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276) Commission, “Memo on the Renewable Energy and Climate Change Package”,
MEMO/08/33, Brussels, 23 January 2008. TF2 Alo|EX 318 A http://www.europarl.
europa.eu/oeil/file.jsp?id=5589632

277) Directive 2009/28/EC, supra note 179, Article 21(2). 21% 2&& AW I|&2 A&
st BPFe) FrlRERY FFL F BeUF YAT, AR HYFE 2o
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National Renewable Energy Action Plan for Cyprus, p. 87, <http://ec.europa.cu/energy/
renewables/transparency_platform/doc/national renewable energy action plan_cyprus_en.pd
f>.; National Renewable Energy Action Plan for Poland, p. 112, <http://ec.europa.cu/
energy/renewables/transparency platform/doc/national renewable energy action plan polan
d_en.pdf>.

278) “Renewables make the difference”, at 13.

279) Dehousse & Zgajewski, supra note 270, at 50.

280) Id. at 58.

138



M3 & EU ZH-doll A x| x| &

0

5. 27t XIEM =L XPEH o HAHLIES Hlw

RED= 3e=o] +FH¢ F&H| =2F 5 J=E 317 fs =
7F A Y A=rE Agsta A2 Ql EU 88 WAYS S s
U= dghE 7seirtsh

=7 A Aes ABAUA HzxaS F7] A 35 F=°] F

dA=HAE =01, BA BlE AL, AZAIA 27t
A odA FFAAY SB|Ae] B Fof o5 5).282)
ANA A A=es &F A A=(CEE 5o ABAUA A
A5, AH 7HE A AE, 4 A= Fol o HAZA
A AQAZE 501, ANAA WA Holy}p Zz2HE
S ARE2F g A2 B2 Al WA/FAA)E 29T EU 3
A=A AR A AY AdA=s THAIAA] LA E(feed in
tariffs), A EH @ FA| = (feed in premiums)e} SFA| 0| T} 284)

AR LA == DA AFDAZE AT A B A AR =R
Bl ZpAL Ao AYE BY WowA 1 dirtE A dd i
B Moz Agste Aot o] Alees LAEZ oL, WY, &
Zbelot, AfolZH A, AE FI=, JAEYoR A Y, X,
F7tE], ofEHME, ol oL, EH|oL, | FolYol, EAR 2T, =E,
EZ28Z, S2u7|ol, S2HYol, A¥Ql, G0l A o] Al
Ee BEe Zledd Hal LA A=A A 2l A

ol
Ir
BN
i

L o

R}
o

:ﬁ Ma rlo
:

>
i
o

281) Directive 2009/28/EC, supra note 179, Article 3(3).

282) Commission Staff Working Document: “The support of electricity from renewable
energy sources”, SEC(2008) 57, Brussels, 23 January 2008, at 4.

283) Id.

284) ECOFYS, “Financing Renwable Energy in the European Energy Market”, 2 January
2011, pp. 28-30, <http://ec.europa.eu/energy/renewables/studies/doc/renewables/2011 financing
renewable.pdf>.

285) Id. at 28 29.
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286) Id.

287) 1d. at 29.
288) Id. at 28 30.
289) Id. at 29.
290) Id. at 30.

291) 1d. at 30.
292) 1d. at 29-30.
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293) Id. at 30.

294) 1d. at 31.

295) Id. at 31.

296) Id. at 30.

297) “The support of electricity from renewable energy sources”, supra note 103, at 5.

298) National Renewable Energy Action Plan for the United Kingdom, pp. 108 115,
<http://ec.europa.eu/energy/renewables/transparency platform/doc/national renewable
energy action_plan uk en.pdf>.

299) Directive 2009/28/EC, supra note 179, Article 6.
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300) Id. Articles 7 and 8.

301) Id. Articles 9 and 10.

302) Id. Article 11.

303) National Renewable Energy Action Plan for Italy, at 159, <http://ec.europa.cu/
energy/renewables/transparency platform/doc/national renewable energy action plan italy
en.pdf>; National Renewable Energy Action Plan for Luxembourg, at 4, <http://ec.
europa.eu/energy/renewables/transparency_platform/doc/national renewable energy action p
lan_luxembourg_en.pdf>.

304) National Renewable Energy Action Plan for France, at 10, accessible at:
http://ec.europa.eu/energy/renewables/transparency platform/doc/updated nreap france en.pdf

305) Commission Staff Working Document: “Review of European and national financing
of renewable energy in accordance with Article 23(7) of Directive 2009/28/EC”,
SEC(2011) 131 final, Brussels, 31 January 2011, at 7.

306) <http://ec.europa.eu/clima/funding/ner300/docs/summary_en.pdf>.
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307) “Review of European and national financing of renewable energy”, supra note 303,
at 8.

308) 1d.

309) 1d.

310) EUROPOLITICS, 20 June 2011, issue No. 4224, at 9
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311) Id. at 8 9.
312) Directive 2009/28/EC, supra note 179, Article 13.
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Rivers, “Proportionality and Variable Intensity of Review” 65 (2006) Cambridge L. J.
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314) Proposal for a RED, at 7.

315) ECORYS, “Assessment of non-cost barriers to renewable energy growth in EU
Member States”, Rotterdam, 10 May 2010, at 25, <http://ec.europa.eu/energy/renewables/
studies/doc/renewables/2010_non_cost_barriers.pdf>
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317) Directive 2009/28/EC, supra note 179. Article 16(1).
318) Id. Article 16(2).

319) Id. Article 16(2).

320) Dehousse & Zgajewski, supra note 270, at 54.
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326) Dehousse & Zgajewski, supra note 270, at 53.

327) Council of European Energy Regulators (CEER), The Green Package Proposed EU
ETS and Renewables Directives A CEER Position Paper, Ref: C08-SDE-02-06, 27 May
2008, at 8.

328) Id.

329) Directive 2009/28/EC, supra note 179, Article 15(2).

330) Id. Article 15(3).

331) Id. Article 15(2).

332) Document accompanying the Package of Implementation measures for the EU’s
objectives on climate change and renewable energy for 2020, supra note 211, p. 12.
333) T. Howes, “Trading renewable energy and types of national support schemes” in P.
Hodson and others (eds), EU Energy Law: Volume III Book One - Renewable Energy
Law and Policy in the European Union (Clacys & Casteels, Leuven 2010) pp. 71, 110-111.

334) Directive 2009/28/EC, supra note 179, Article 15(6).

149



M3 EU Mol A X] M =

D YN Aisted 72H 49

@ oA AL AT Fm R

® A8 T Y B oux9lR o

@ YA S AT A N YFA/ERES

© g AHolA we =x Y FEe} AR, 1 9o oj|
2L e A9 Axs £5

® g AHe o8 AH

@ wy gl 27

NSRS

Jo o

Rk

webd BYTe RHoR E HUTH BAT WAY FUL
ATk ], o5 Axstely A} A I HoF Tk
AW e BIAT 2A Uz AURY BRHA FH ot

Slth36 ol W HYtol WA A A=A, 2

g 712 4
Aol WE UL FAT TA AT AISA Fakw o]t
op7bA 2 7| Zkeof ek

AFTA, HHY BEL

LTt 27 AL AR AFL 97 9T
AT Aol AL W4 o] gk

9. Hio|2 ot HEO|2 Aol
st x= 7 24

oo =2 T 11—
3L EU Hlole A=zt vlole AHARZ AAo da “EU=
AAFoZ FeE7F e 7 2ZFolx AXSH FA A&L7Ms4

A=E =AAT"L 2 339

335) Id. Article 15(9).

336) Id. Article 15(10).

337) 1d. Article 15(9).

338) Document accompanying the Package of Implementation measures for the EU’s
objectives on climate change and renewable energy for 2020, supra note 211, p. 12.
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339) Communication from the Commission on the practical implementation of the EU
biofuels and bioliquids sustainability scheme and on counting rules for biofuels, 2010
0OJ C 160/8, point 1.

340) Directive 2009/28/EC, supra note 179, Article 2(e),(i).

341) Id. Article 2(h).

342) Communication on the practical implementation of the EU biofuels and bioliquids
sustainability scheme and on counting rules for biofuels, supra note 337, point 2.3.

343) Dehousse & Zgajewski, supra note 270, at 55 57.
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344) Directive 2009/28/EC, supra note 179, Article 17(1).

345) 1d. Article 17(2).

346) Id. Article 17(1).

347) Communication on the practical implementation of the EU biofuels and bioliquids
sustainability scheme and on counting rules for biofuels, supra note 337, points 3.2.
and 3.3.

348) Directive 98/70/EC of the European parliament and of the Council of 13 October

1998 relating to the quality of petrol and diesel fuels and amending Council Directive
93/12/EEC, 1998 OJ L 350/58.
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349) Directive 2009/28/EC, supra note 179, Article 17(3) (5).

350) Council Regulation (EC) No 73/2009 of 19 January 2009 establishing common rules
for direct support schemes for farmers under the common agricultural policy and establishing
certain support schemes for farmers, amending Regulations (EC) No 1290/2005, (EC)
No 247/2006, (EC) No 378/2007 and repealing Regulation (EC) No 1782/2003, 2009
OJ L 30/16.

351) Technical Standard - draft notification for RTFO Amendment Order 2011: non
biodegradable material, TRIS Notification Number: 2011/267/UK, 2 June 2011. This
“draft technical regulation” was communicated to the Commission pursuant to Directive
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i)

98/34/EC of the European Parliament and of the Council of 22 June 1998 laying down
a procedure for the provision of information in the field of technical standards and regulations
and of rules on Information Society services (“Standstill Directive”), 1998 OJ L 24/37.
352) Commission’s Roadmap, supra note 242.
353) Directive 2009/28/EC, supra note 179, Article 22.
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354) Commission Decision of 30 June 2009 establishing a template for National Renewable
Energy Action Plans under Directive 2009/28/EC of the European Parliament and of
the Council, 2009/548/EC, 2009 L 182/33.

355) Article 4(3) TEU.

356) Article 258 TFEU.
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357) Directive 2009/28/EC, supra note 179, Articles 20, 25(3) (4).

358) Id. Articles 17(3), 19(5), 19(7) and 19(8).

359) Council Decision 1999/468/EC of 28 June 1999 laying down the procedures for the
exercise of implementing powers conferred on the Commission, 1999 OJ L 184/23,
Article 5a.

360) TFEU 290% 1% w2, “d¥ Fo= ALl v 22 845 23t
A 247 A% Hy A9l A AgS Ay s duAge A
= AT & dhr 2902 (DF QF2 dW Y AA= Fxe g, HA.
AT AY AL 717 AY 2de FASE AE PESSL JAAT, 290=
)%l W= A% FHe AGHE Aol B AFE EU 7] AAstaL 3l
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361) Council Decision 1999/468/EC, supra note 357, Article Sa.

362) Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16
February 2011 laying down the rules and general principles concerning mechanisms for
control by Member States of the Commission’s exercise of implementing powers, 2011
OJ L 55/13, Atrticle 4.
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363) ECOFYS, Emst & Young, Fraunhofer ISI, TU Vienna, 2010.
364) “Review of European and national financing of renewable energy”, at 11.
365) 1d. at 12.

366) Communication on “Renewable Energy: Progressing towards the 2020 target”, COM
(2011) 31 final , 31 January 2011.
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367) Commission’s Roadmap, supra note 242.

368) Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions, “Energy
2020 - A strategy for competitive, sustainable and secure energy”, COM(2010) 639
final, Brussels, 10 November 2010. & A|¢tA YELE T Alo]EA & 4 At}
<http://eur lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0639:FIN:EN:PDF>.
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370) Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions, “Smart
Grids - from innovation to deployment”, COM(2011) 202 final, Brussels, 12 April 2011.

371) 1d at 2.
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372) 1d at 6.
373) http://ec.europa.eu/energy/gas_electricity/smartgrids/doc/expert groupl.pdf (at 12 14).

374) Communication “Smart Grids - from innovation to deployment”, supra note 191, at 3.
375) ECORYS, supra note 313, at 9.
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376) Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: Energy
2020 - A strategy for competitive, sustainable and secure energy, COM(2010) 639 final,
Brussels, 10 November 2010, p. 10; “Recent progress in developing renewable energy
sources and technical evaluation of the use of biofuels and other renewable fuels in
transport in accordance with Article 3 of Directive 2001/77/EC and Article 4(2) of
Directive 2003/30/EC”, at 5 6.

377) ECORYS, “Non-cost barriers to renewable - AEON study: France”, 7 May 2010, at
14-16.

378) ECORYS, supra note 313, at 23.

379) Ibid. p. 27. ECORYX: #i1 & A, “Non-cost barriers to renewables - AEON study:
Germany”, 7 May 2010, at 11-12.
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380) ED, supra note 199, recital 6.
381) Id. Article 7.

382) Id. Article 15.

383) Id. Article 25(4).
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384) Id. Article 36.

385) 2013¢ EU AA o At vj&HL 1,926,876,36822 A3|A Aot &S I
3 & Z. Commission Decision 2010/384/EU of 9 July 2010 on the Community wide
quantity of allowances to be issued under the EU Emission Trading Scheme for 2013,
2010 OJ L 175/36.

386) ETS Directive, supra note 214.

387) Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions, “20 20
by 2020 - Europe s climate change opportunity”, Brussels, 23 January 2008, COM (2008)
30 final, at 5.

388) Document accompanying the Package of Implementation measures for the EU’s objectives
on climate change and renewable energy for 2020, supra note 211, at 8.
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389) ETS Directive, supra note 214, Article 10(3).

390) Id. Article 10(a)(8).

391) Id. Tt %= E3 3 & A. Commission’s memo of 9 November 2010, MEMO/
10/549 t}2 Aol Eof A o] &3 4 Q12 <http://europa.eu/rapid/pressReleasesAction.
do?reference=MEMO/10/549& format=HTML&aged=0&language>.

392) Commission Decision 2010/670/EU of 3 November 2010 laying down criteria and
measures for the financing of commercial demonstration projects that aim at the
environmentally safe capture and geological storage of CO2 as well as demonstration
projects of innovative renewable energy technologies under the scheme for greenhouse
gas emission allowance trading within the Community established by Directive 2003/
87/EC of the European Parliament and the Council, 2010 L 290/39, Annex I point B.

393) #E W& A7) 7led &% Tlee A& YL F7F &Y HEE Al
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398) Commission, Revision of the Energy Taxation Directive, MEMO/11/238, Brussels, 13
April 2011, p. 8.

399) Id. p. 1.

400) Commission Staff Working Document - The support of electricity from renewable
energy sources accompanying document to the Proposal of the European parliament and

of the Council on the promotion of the use of energy from renewable sources,
Brussels, 23 January 2008, SEC(2008) 57.
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401) Directive 2009/28/EC, supra note 179, Article 3(3).

402) Case C 342/96, Spain v. Commission [1999] ECR I 2459, para. 41; Case C
39/94, SFEI and Others [1996] ECR 1 3547, para. 60.

403) Article 108(1) TFEU.

404) Article 108(3) TFEU.

405) Article 108(2) TFEU.
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406) H. Vedder, “The Carbon Challenge to Competition” in MM Roggenkamp and U.
Hammer (eds), European Energy Law Report VII (Intersentia, Antwerp 2010) 45, 71.
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409) Commission Regulation (EC) 800/2008, supra note 405, Article 23.

410) Community Guidelines on State Aid for Environmental Protection, supra note 4006,
para. 70.

411) 1d. para. 15-37.

412) 1d. para. 36.
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413) N 317a/2006 and N 317b/2006, Decisions of 4 July 2006, 2006 OJ C 221/8.

414) N 571/2006, Decision of 30 October 2007, 2008 OJ C 311/3; N 478/2007, Decision
of 21 December 2007, 2008 C 39/3.

415) C 7/2005, Decision of 24 April 2007, 2007 OJ L 219/9.

416) N 504/2000, Decision of 28 November 2001, 2002 OJ C 30/14.

417) N 265/2005, Decision of 17 January 2006, 2006 OJ C 141/2.

418) Case C-379/98, PreussenElektra v. Schleswag [2001] ECR I 2099, para. 54-67.

419) 1d. para. 59.

420) N 504/2000, Decision of 28 November 2001, 2002 OJ C 30/14.

421) N 495/2006, Decision of 30 October 2007, 2007 OJ C 311/2.
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428) Karlynn Cory et al, Feed in Tariff Policy: Design, Implementation, and Policy
Interactions 9-11 (Mar. 2009), http://www.nrel.gov/docs/fy090sti/45549.pdf; Wilson H.
Rickerson et al, If the Shoe FITs: Using Feed In Tariffs To Meet U.S. Renewable
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Framework, 32 Energy Policy 1405, 1405(2004).
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432) o|: Rowlands, HAA Zk3 68, 600 (T S WASHHEA 2z AP |
gl B HAY 71z F 22 AL U e 44D 5 9T

250

—



HM1E M2 MIwAo2 Aol FITS RPSO| 2

< A7 EATS B F AES HHEE] FHstEE AAT &4

_’I
I AAR Fo7F dasts Auig g2 FEor & +E T
Z % A

T 33
2 53 HSERE AL 5 Uk RS 2
a9t of®A AABAUAS FASFLUYE BF AE - AN
g 2o gtk AAPAUAE FAsE EHA PHol
M3 FITe RPSE: of2 A|=7F 9ok, FITe RPSE Zdts] o
ot AR WA FUHS AT A AR el AYAAUAS
£2F & 9t HAY PPol B £E Uk gustE F AL A
92 9Es AATL 97 GEelth ITE He%H AFL
wAsty] gRe] Bt B A AFAS ATAAT FARSo] 4
T oAstE A Aol WstA vt BAolth wE HEA(Peter
Radgen)®] AFOIAE & 4 9IFo] “AF AP Y4t v]§e BE §
ot A audst iAo B H§T AFT & Yojokw
A Azl AAPAUAE &
% ¥oAZ 4 9 AT FAY BHAN ok was FAH
HAYE 9s) BUHOE Fes Holk WAUZS AgsHrlnc
oA meE BE 4 gl Suat Adle] 7w Bk

Mr X

=
Aste o] Agg

433) Cory et al., supra note 426, p.8.
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AdfloF gtc}.”); E3F Pierre Bull £], Designing Feed in Tariff Policies to Scale
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93 Am. Econ. Rev. 1449, 1468 (2003); Christopher L. Peterson, Usury Law, Payday
Loans, and Statutory Sleight of Hand: Salience Distortion in American Credit Pricing
Limits, 92 Minn. L. Rev. 1110, 1114-15 (2008); Amos Tversky & Daniel Kahneman,
Judgment Under Uncertainty: Heuristics and Biases, 185 Science 1124, 1131 (1974).
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