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Abstract

I . Background and objectives

[ ] Micro, Small and Medium-sized Enterprises (“MSMEs”) account
for major part in any country’s economy in terms of GDP,
employment, etc. Especially the economic growth of a developing

country is deeply dependent upon MSMEs.

[ ] In spite of their importance, the performance of MSMEs is
reportedly faced with economic, regulatory and financial barriers.
The UNCITRAL launched new WG on MSMEs to provide
brand-new legal system to support MSMEs in their life cycle,

1.e. from their establishment, operation to wind-up.

[ ] This research aims to analyse the issues raised in the WGI
on MSMEs. Like other countries, the role and importance of
MSMEs have been noted and legal system for boosting
entrepreneurial sprit as well as direct financial support has
been discussed in Korea. The discussion in the UNCITRAL
would give Korean government some insights to better regulation

on MSMEs.



II. Main Contents

[ ] This research focuses upon the materials prepared by the
secretariat and 5-day conference of the WGI. It starts with
reviewing the efforts by the international institutes to develop
legislation covering MSMEs and the history of MSME
legislative initiatives by the UN and the UNCITRAL.

[ ] The main topics in the WGI conference covered various issues
including: (D the methods of legislation including whether to
introduce legislative guide or model law; (2) the scope of MSMEs;
@ the method of simplified registration and incorporation; @
minimum legal capital requirement; (5 legal personality and
limited liability, ® tailor-made dispute resolution for MSMEs;
(@ information sharing and prohibition against the abuse of
simplified enterprise form; and internal governance and fiduciary

duty.

[ ] Because the WGI was just launched, the issues mentioned
above are still under review, without reaching solid consensus.
For this reason this research rather tried to identify the features
of MSMEs and suggested the fundamental principles required
for further legislation concerning MSMEs as follow: (a) it
should be easily accessible and readily available; (b) it should
guarantee the autonomy by the members in operating MSMEs,

subject to several mandatory norms; and (c) it should provide



limited liability toward the eligible members of MSMEs with
some exceptions including the abuse of corporate form. Further,
the research concludes that the Korean government may need
to harmonize the possible new enterprise form suggested by
the UNCITRAL with current corporate forms whose functions

seem to be already overlapped.

IIT. Expected Effect

[ ] This research, by providing detailed information on the current
legislative initiative and process, will help to better understand

the process for legislation in the UNCITRAL and its main concern.

[ ] Based upon the analysis, the Korea delegates may be more
actively involved in following sessions and insert the provisions
necessary for Korea into the legislative guide or model law

of the UNCITRAL.

[ ] This research will also contribute to the development of domestic
legislation. From comparative legal perspectives of international
workshop and conference, this research will help legal professionals
to be updated with current trend in MSMEs regulations and

to bring in positive change or revision to our legal system.

» Key Words : UNCITRAL, Micro business, Limited Liability,

Legal Personality, Business Registration
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24) http://europa.eu/rapid/press-release IP-11-1386_en.htm?locale=en.
25) http://ec.europa.cu/internal market/consultations/2013/single-member-private-companies
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26) A/CN.9/WG.I/'WP.81, pp.6-7.

27) A/CN.9/WG.I/WP.81, pp.6-7.

28) World Bank & IFC, Doing Business dans les Etats membres de POHADA (2012),
(available at http://www.doingbusiness.org/~/media/FPDKM/Doing%20Business/Documents
/Subnational-Reports/DB12-OHADA-French.pdf), p.3.
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29) A/CN.9/WG.I/WP.81, p.8.
30) A/CN.9/WG.I/WP.81, p.8.
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31) A/CN.9/WG.I/'WP.81, p.9.
32) A/CN.9/WG.I/'WP.81, p.9.
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A 3 & UNCITRALO|A 9] *=2o] A4H
Al 1  UNCITRAL ZA|z|e] o S=3d
1. 200913 A|42=}F 3]7], 20100 A|43%} 3] 7]
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34) A/64/17 - Report of the United Nations Commission on International Trade Law,
forty-second session(New York, 29 June - 17 July 2009), paras. 432-433.

35) A/CN.9/698 - Microfinance in the Context of International Economic Development.
o] Hixel Ygo #Hslol= 247%, Micro Finance / Micro Businessol| 33k
UNCITRALONI A 2] =9] 4, =2 HAAZE AT 13-32-0-8, HAATL(2013),
16311 Fh=x.
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36) WGl detol= ofeff MolE Hx
http://www. UNCITRAL.org/UNCITRAL/en/commission/colloquia/microfinance-2011.html;
http://www.UNCITRAL.org/UNCITRAL/en/commission/colloquia/microfinance-2011-papers.html

37) A/CN.9/727 - Legal and regulatory issues surrounding microfinance (2011)

38) A/66/17 - Report of the United Nations Commission on International Trade Law,
forty-fourth session (New York, 27 June - 8 July 2011), paras. 241-246.

39) A/CN.9/756 - Selected legal issues impacting microfinance
40) 71 AR Ulgol Bkl o5, ool 2, s470W FHE.

30



A 14 UNCITRAL AA3e] 2 F27Y

3. 20133 Al46x} 3]7]

2013 L Ol A A2 FRAYNE AR, AT

39 @ gAe] ARIIEC] FAs] FE FANY T
of wakol el TAYOR =oE FAL et Bk (i) &
TFEAYS AT Y 2w A, ) FANER] HY 2
() 2TFEAGS 9% AGA BANE A=Y, (v) Lk

€ 7 A
2D =oaAel GAZId B ol 2714, TIES 2D
MA Qe 5ol st Ay ofE flste] He Ak 9le
w=o7h Aok s ti7E G E ol o] 2Rtk

olelgh w7 atell 2013 MHE Aldext AA 3ol M= AqtRT
e flstol oAl WA 84S A stHd B 349437t
ootk ddde] WE it 53] Zavlol A5 el ARleS
o2 et AEAR s AFAL A=l AE afshuA,
ATEIIS e R Eaeld 3T AdEuH wAH 9l A
oA Atr7]el w24 Vd@8dol 24E ¢ v He F=E
sttt 1Ay dA S atErIde dFe 2a9dEE e

41) A/67/17 - Report of the United Nations Commission on International Trade Law,
forty-fifth session (New York, 25 June - 6 July, 2012), paras 124-126.

42) TAA R FFEAFE ofgf FhM HdeRE JHeTh
http://www.UNCITRAL.org/lUNCITRAL/en/commission/colloquia/microfinance-2013-papers.
html.

43) A/CN.9/780 - Microfinance: creating an enabling legal environment for micro- business
and small and medium-sized enterprises (2013).

31



Al 3 % UNCITRALO|A 2] =¢] 18

(simplification of business incorporation and registration)”©| T}, WA
TFAE AES O ol 7I2E () &E7ZIGT A=
wAe st AAEY A, () wEARsoe AT EE
= WA 1EY e-commerce &8, Enld AA|A|2E T T (i)
oo gk Zhol=gl(t=el oM T B, Ji7ks
o), (iv) &TE7I9e A3 A&, 1roldh w4bdx; Tow Sy
Ar AEs7IZ ol 35 F391 37t 133 24 9
of #ate], dA o= T A E'—%

H
=]
Qe 7 Apetel mel AAs A BeE AL AU

-

P
o ot ox > N ot Ao fob

2
b

A
-
N
Jo
[2
lli¢
off
H
1o
r -]
ry
o2

o AF AL

[} =

Sl
= H
AR E o] A wRoF Tl oA AAE s
O

1% W ole), 3

=
78 Sws] AAE ¢ gl 2okl Ats g9ede=A AREA 5

44) Tt (iv)et A= EmoE 231993 (Working Group V)7F 2013, 12. 16.5*
g 18.7FA 7l & gk g—iﬂ%z} ¢ Tl A3l o] 452 3]°](2014. 4. 20. - 4. 25)
S AEA ol Sl7l= 3.

45) A/68/17 - Report of the United Nations Commission on International Trade Law,
forty-sixth session (New York, 8 - 26 July 2013), paras. 316-322.

46) A/CN.9/WG.I/WP.80, Annotated provisional agenda (2 December 2013), p.4.
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47) S. Mshiu, The Cooperative Enterprise as a Practical Option for the Formalization of
Informal Economy, ILO COOPAfrica (2010), (available at http://www.businessenvironment.
org/dyn/be/docs/200/2.2.2 Cooperative Practical Option Informal Econ.pdf).

48) A/68/168 Cooperatives in social development and the observance of the International
Year of Cooperatives (22 July 2013), para 80(a).

49) o] AlH Riot+20 3)ol& S Hnl vk

50) Resolution A/RES/66/288.
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51) www.uncsd2012.org/about Z+==.

52) A/CN.9/800, p.4.

53) Resolution A/RES/67/202.

54) http://www.post2015hlp.org/

55) The Report of the High-Level Panel of Eminent Persons on the Post-2015 Development
Agenda, A New Global Partnership: Eradicating Poverty and Transform Economies
Through Sustainable Development, 2013, (available at www.un.org/sg/management/pdf/
HLP P2015 Report.pdf).
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56) A/CN.9/WG.I/WP.81

57) A/CN.9/WG.I/WP.82, Micro, small and medium-sized enterprises Features of
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58) A/CN.9/WG.I/WP.83, Observations by the Goverment of Columbia (2 December
2013).
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60) A/CN.9/WG.I/WP.81, p.13.

61) =49 74 sol ¥t = www.ifcorg FHE.

62) IFC and small and medium enterprises, factsheet, at www.ifc.org/wps/wcm/connect/
967d26804b7eec0986a5c6bbd578891b/IFC-SMEFactsheet2012.pdf?MOD=AJPERES

63) UNCITRAL, Legislative Guide on Secured Transactions (2010) (available at http://
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73) A/CN.9/WG.I/WP.81, p.15.

74) Joseph A. McCahery, Erik P. M. Vermeulen and Priyanka Priydershini, “A Primer
on the Uncorporation”, European Corporate Governance Institute as Law Working Paper
No. 198/2013 (March 2013) (available at http://ssrn.com/abstract id=2200783) 3=,

75) FAIACE AES Oiitel ¥© A& the¥ ZTh French Société par actions
simplifiée, as modified by Law No. 2008-776, La Loi de mordernisation de 1’économie,
4 August 2008 (“France SAS”); the German GmbHG German Limited Liability Act
(“GmbHG/UG”); the German Handelgesetzbuch (HGB) Commercial Code (“GmbH &
Co./KG”); the Indian Companies Act, 2013 - Private and Public Limited Companies
(“India LLC”); the Indian Limited Liability Partnership Act, 2008 (“India LLP”); the
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Al 47 AR AR AR Y] o

B A2 o] A7)e

A AAZ deste 79 FEH e dFadoltt 7Y Fad A 3§
At Ee] R 237IHY S AFATI= AR Y 9l
o = () FAARFEY A 2 1o WFEA 9 gl et
Holste] A4S A3k, (i) 9o wAsE E FAAH A
s Holgk sk, i) AHAgelAe] FAAPY AEFA 9
8718 A A & 2FH 845 FAF dart ok i
(v) 71& A FeHAAAHE FAALEAA A &g FAdS
Fofste= Aol wpgAsioh, Aol AN B w &g Ay
S 92 7HEef vt ¢ Qs BT et k. EE oy uY]
dl®E T8 842 agd F JAR 53] SqtR7|de] e &
FEs vE ¢ ok B3 22 FEE F5 P Ao E AfEA
583 dart ot dEE Be yddA =FEA% 38k 9l
th76) HENA TestE |G el dste] 7] EZ3(default rule)=
= 8% vk 7EEIE FA HH ATH Ay #EH 2 e
of oA = A HEZ B HERAE sdsta HAHAdE
Folvd A Egeo] E & vk wEstE VIdFEHE AR =95t
= Ao ok $HEA, HEA A dig dHrt BA Zof &4

Japanese Companies Act (Part V, Part VI, Part VII and Part VIII), Act No. 86 of July
26, 2005 (“Japan LLC”); the New Zealand Limited Partnership Act 2008 (NZLPA); the
New Zealand Companies Act 1993 (“NZ Co”); New Zealand Companies Act 1993
New Zealand Companies Act 1993 (“NZ Co”); the Singapore Limited Liability
Partnerships Act, Chapter 163A (Original Enactment: 42 of 2005) Revised Edition 2006
(31st December 2006) (“Singapore LLP”); the South African Companies Act 2008 (““S
Africa Co”); the United Arab Emirates (UAE) Commercial Companies Law, as
amended 2013 (“UAE LLC”, “UAE Public and Private Joint Stock Co”); the United
Kingdom of Great Britain and Northern Ireland Limited Liability Partnerships Act,
2000, c¢. 12 (“UK LLP”); and the United States (Delaware) Limited Liability Company
Act, Chapter 18, Delaware Code (“US LLC Delaware”); the Colombian Ley sobre
sociedades por acciones simplificadas, Ley Numero 1258 de 2008 (“Colombia SAS”).
76) s. 32 of the India LLP and §18-101(c) of the US-Delaware LLC.
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@ # 2 3] AH(closely held corporation)
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T

A 0w

o)
=
o} 7}<=7]d(family enterprise)©] 3l

1oz #4354},

J(joint venture)”] <]

AE W%

o @ =

o)
DA

of 1}

o gL AT EET

7 8971 Y (professional

e

o

o
ol

e

k]

service firm)<]

)

22~ 2008 SAS7F A=

D=

A

10% =a=o|th7k, 201089

vl 2012. 5. 7HA1 9] &3} 3

T
-

@ 1% 2009 LLPE A& w9519

77) A/CN.9/WG.I/WP.82, p.4.
78) A/CN.9/WG.I/WP.82, pp.18-19.
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Al 47 AR AR AR Y] o

dojo] 71ZF ol 9,395702] LLP7F A dnl ok @ I
20063 4,06670°1€1 Zo] 20100 15,7720 2 S7F8FAc}. ofatk o3
AZAA= “FAIAP Y Fe7F o AaHal s F-2sH]
thoo] AolA Feupetet Hsek Mol vk @ A7FER
20081 7bA1 ¢ Afolell 5234709 LLP7F A1 A En} Qth A7}l A]
LLP= "l A== 3)AFe] e 8% 5 AFAlskal S+ A
At ® 59 LLCE: "§- A3 Aoz Hryido dekgo]F
o] A5 EE 7I9x4 F LLC7F AA S HlFo] 2011 7]Eo =

70%°] Zstal YTk ® A=A E 2001d E=YH LLP= QI7E
A

Aal vk LLP 552 sivith H5ske] 2012100 52,00070 ]l
=55 vhxlbk Sl

A= A AT A7t AtrRIdel ek AEA A9 AR e}
sk V1A mRle] A Al gtk AL OA AEd
ahep Aok 21w AR AR er wEste], w2 A elA Al Y

=0l AdAdE 9 A= A & EEska gla ' Sl
= ARE EE dues e o 5 Ak o] A gelete
A= gt Gl tgh AL SHRT QA [ A A <
Mas sl =8e2 sgloh 2 S e FEdhke] sl
oAM= 2ir7Ide] A" 3 &F9 B MANdEe SHHeR G
T A te o w@wshd vldEAs R Ay wete, o
AR B2 w7kl 2 B9 ol aqtRyIsie] Aele] Fodt

79) YA S 3|AE 22%, LLPE 6%, Al Al Eh(statutory trust)= 2%E Z+7] =k
A)8kaL Itk A/CN.9/WG.I/WP.82, p.19.
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A14d N =

A5 A3 (WGHo A9 =9 ¥ AE
M1 o

By 3(WGDH) A222F 3] o= F8 foAlBZ3oA 2014, 2. 10.5
B 2. 14704 A=A i?fliﬂ?éOﬂ 73t EAHQ =om=AM
AR A sl Etar @ 4 dh of7lelE diel =g 2FE 26719
st Faxke] AAo = wgYa 11/hS v EE U] A
71, Wl Xé‘jﬂ%lﬂ A skol

U

r in
Mo
ﬁ
Ho
o,
toky
=
~
rir
-\
Hﬂ
i
o
ﬂ,
2
~N
e
2
o
Sy
J
K3
i
S
EE
)

7] o)
2TrE7Igel A, s As X ¢ e WA 3 249
Ao zA A TFFE @ Folgt & F Qdrt 9 FHAAE YERY
o] T3]+ 719 A H(incorporation) ¥} &S (registration)= -
shar dohsn 53] JAZIFA AoA= A SARA Y dEshet §
- xbol AAS 7T

23}9) 93] UNCITRAL 2419 i=o]e] olejo] tjale], 527
BFAQ NA5S AAy) sdEe 49 afEslqe] w4
% Aold], 7t et wjﬁmm Aol Qla] oWl e}
o] NPxAo] Be U fHEE A 25 & YL A
7l

I HSTRS) agtRVIAE wASkE A =HT der i, A
AREANGY aTtE AR7IAE] A 2 8ol vy Arhs
Asl7y A7 = A ork olel wsto= 53] aqtRrIde] A5 7
=] 5% APdE Sws] wsteof g o AR E AT

olstll A= ksl sl Aol HAW WE= A7 7R

80) A/CN.9/800, p.11.
81) A/CN.9/800, p.2.
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o Ao A wedtd Al Aol mdE Aek Atk oW FE T
HAE =] Aol 723 RHARE ekt UNCITRAL 2441 €]
AYA =97} 23Tl UNCITRALS Jyiatd 55 2dgta gl
of vt WAls &8s Stvh 5 A= ool wE ARES
A H7tol = (legislative guide), =2 H(model law)So.2 T SAL o] &=
35l dyo AFRES YEre gt ARrd #d WA
g w=oo oM, AATA=A o' FEH= PHASNS AP EA
Azke & Fa7t vk FAA AdolA E el A= AL o
d FAS AAR @ AJA o™ vggd A Gk QA Y
Aot oAk R A R 82)

82) Z1HYoll= A/CN.O/WG.I/WP.82, pp. 3-4+:= 7 =71 Aol =L 71d=x4
S &3k WA gt HESA k. AAE 7= 7IdHAe] 22 AA
A=A gFomA FAHE 7tehs Waolth o] WAl AL VEAAE 14
tozx 245 E 4 Utk A o] &v) 85 & Y(learning effect: A =1 A A&
g8 uf EAA vbE 9ol FUHAQl ghEwk AAstd et vESA &7
(network effect: 7] 7]dE0] o] &algked A w2 =AFeE &8 5 Aol
A S oA BAR AER VPERAS EYstE olE HAIAoR HAEA
NS AA AZAA 7= Aotk 71E9 AA AAAN = Hol A obx 2
HAE FgHad, EYT a35 AE F IS ¥ ofyegt HE A2 F ol
E HollA 54 A He" 4 v HoAd g7 Sun g 53 &
Agee] WS At 2 FHo] 2] W& 5 ks HollA o2 BEH
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A2 guAYe] G475 Fae) 43

2R #ek wEAdS Susteto R AAl vde Vdras W
B3t Zlo|thsd) UNCITRALS] =ooM = H4 XAYPHE AR
g Z0A, @Y ZAYEHE =9 AJAE HEFHAG

B 24 e Adeskes 9 B e 7ol =
191 719, ZF(partnership), -FF= =9 (limited liability partnership)
Y B wwE sk Aol iﬁ"-‘?—ﬂ?ﬁ% Al ZFsFaLAl ek 7|

At Zﬂ;ﬁ(limited liability and other aspects of
formation), @ U] Hll5-Z(internal governance), @ 42125 (fiduciary

duty) 5 BHANA FYE Aol o] Yonmse, MR 2HOR 43

712w+ Z % & Bl (single model with great flexibility)”
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é”:, -
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|
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o

= Folthsn Be] 2A Y S o}»m Hol T A9
EAo] WAT 5 Yk AHs7)E drh UNCITRALS] =9 2k,
Qe FA o3y 24F WPFHE SR nests AL AA
A92 Aas Gt

84) A/CN.9/800, p.7.

85) wolrt A w7t A &t A E&H Al A= 5 F(cooperative) HA| EF
Hofof stoh= Ak Al7] = Lo

86) A/CN.9/WG.I/WP.82%= T} 2z} 7|50 9J&te] ZAFY S 73 v = O
fretael 2 oE A YA AR #AHSAAE ()
FA, () AEa, (d) AEA ok Br]Re] 8 VFoR, @ YEA MG}
HAHstAAM =, () ALAAEY AFA A, () WA FAdol| w3k Aok
Ao A, A9 oAV s A S VL E RSt

87) & olg % Al¢ke] A& xdte Ao digte] AAGE o
v o] ol dAAe] B =go] ks BHER 75 Flojt
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88) A/CN.9/300, p.5.

89) A/CN.9/800, p.5.

90) A/CN.9/800, p.11.
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AW A TS Aabrh vy S-Aekoluke] A9 A}
A7 A AEAFY FFeAS HASA L, LAl Ut
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Q1 3] 7Hgeneral trading licence)?} AP T HS Al AT

93) OECD, Promoting Pro-Poor Growth: Policy Guidance for Donors (2007) (available at
http://dx.doi.org/10.1787/9789264024786-en), p.76.

94) o] WEEA=ol oM el AMH YIS S A Qs UN 73Ed 7
=9 Zgolt}, A U822 www.enterprise-development.org 3.

95) A/CN.9/WG.I/WP.82, p.6; A/CN.9/800, p.7.
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