
Global Legal Issue 109

Global Legal Issue

서 광 옥

(해외입법조사위원, 남아프리카공화국 현지 변호사)

 1. 고용평등법의 목적

 2. 고용평등법의 적용

 3. 불공정 차별대우 금지

 4. 고용시 각종 검사

 5. 소외계층 우대정책

 6. 급여 차등

 7. 처벌

 8. 평가

 1. 고용 차별

 2. 출산 휴가

 3. 성희롱

 1. 외국 근로자에 대한 법적용

 2. 국적 제한

 1. 부당 해고로부터의 보호

 2. 고용관계상의 보호
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) Section  “Equality”, Constitution of  South Africa .

) Employment Equity Act,  of  .
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  (historically disadvantaged group)      
    .    %  
 ,  (colored)        

              
    .

1. 고용평등법의 목적 

(Employment Equity Act)     
    (unfair discrimination)    
            
            

      ‘      
(affirmative action)’  ,    .

2. 고용평등법의 적용

      , ( - )  ‘

 (designated employer)’   .    
,         . 

          
   .      

   .        
    ,      

       ‘  ’    
  .

   (designated group)  , ,  
.      -   -   -  . 

         ,   
       .   



G
lo

b
a

l 
Le

g
a

l 
Is
su

e

112 최신외국법제정보

) ( )  ILJ  (CC).

        (Union Build-
ing)           

    .        
   (brain drain)   .

 (black people)         
 (Indian)   .

          
 ‘ ’    .    

     .      
,         . 

     ,     
   .

3. 불공정 차별대우 금지

    ( - )   .  
          , 

   (HIV status)       
   .
Hoffman v South African Airways )       

   , SAA     (HIV test)
        .  

      ,  
        (inherent requirement)  

 ,         
       .   

        
 .

 ‘  (affirmative action)’     
  ,         
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)  Thekiso v IMB South Africa (Pty) Ltd (JS / ) [ ] ZALC .

       (  ).
        

          
   )  .

4. 고용시 각종 검사

   (medical testing)    ,  
            
  .     (HIV testing)    

       .
   (psychological testing)     

   ,       
 .

5. 소외계층 우대정책

 (affirmative action)     ‘  
(employer)’      (employee)   

    ,        ‘

   (Employment Equity Plan)’     
 (  ). 

     ,    
            

  ,         . 
          

 ,       (  ).
  ‘  ’         

    (  ).
       ‘   (labour inspector)’

   ,        
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  (  ).

6. 급여 차등

         ,  
    (remuneration and benefits)    
.            

  , ,       , ‘  ’  
 ‘ (Basic Condition of Employment Act)’    

(Employment Conditions Commissions)   ,    
    ,        

          
 (  ).

7. 처벌

         
    ,         

    .       .

8. 평가

         
       ,     

         ,  
            

. )

 ,        (affirmative ac-
tion)        .     

  ,          
            

) PSA of  SA obo of  Louw v Department of  Roads, Transport and Public Works [ ]  GPSSBC . . .
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,      .  
      .   ,   

       .
          

             
    .        
    .

1. 고용 차별

          
   .   %     

    .

2. 출산 휴가

       ‘ (Basic Conditions 
of Employment Act  of  as amended by Act  of .)’   

         .   
 .         . )    

          .  
           .

       ‘ (Labour Relations Act, 
 of )’  ( )  (e)   ,     

          
(automatically unfair dismissal)    .
 

)  (Unemployment Insurance Act  of  )  .
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3. 성희롱

  (Sexual harassment)    
   .     ‘     
(Code of Good Practice on the Handling of Sexual Harassment Cases)’  

       .    
   ,      (unwanted conduct 

of a sexual nature)    .     
    ,   ,   ,   

,       ,      
        .
    ,    

  ,         
  .

      (policy)    
.      ,     

   .
         

          
    . 

     )     
     ,    

    ,       
     (constructive dismissal)   

.        
       .   

  ,       .  
          

          . )

     (vicarious liability)   

) Ntsabo v Real Security CC ( )  ILJ  (LC).

) Piliso v Old Mutual Life Assurance Co (SA) Ltd & Others ( )  ILJ  (LC).
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    ,     ,    
  .

1. 외국 근로자에 대한 법적용

        . 
         

  .        
 .  ,  ,      

         .
       , ,  

      .
         . 

      (work permit)   
.           

.

2. 국적 제한

      .    
       .    
        ,     

             
  .

        . 
           
.
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) ( )  BALR  (CCMA).

1. 부당 해고로부터의 보호

 (fixed term contract of employment)     
 .        

  . ,        
  .   ( )  (b)  ,   

          , 
          
(less favourable)      .

           
       , , 
      .      
        .    

          
        ,   . 

            
     .

           
         

      . Macholo v Nice )   
  ,     . 

          CCMA
 .   ‘  (reasonable expectation)’   
        .

  , , ~        
    .      

            
      .
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) ( )  BALR  (CCMA).

Radebe v Whiraway Trading )    (fixed term 
contract)          
(probationary period),  (annual salary review),  (annual bonus) 

 ,       
      .

       ,   
         ,  

             
       .

2. 고용관계상의 보호

       .    
      .    

           .    
   .

         
            
   .  , , ,      

   .

,    ,       
          .

          
,         

   .        (  
  )    .     
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        .    
     (entry level)    

  (service delivery)     .
          

       .     
           

,   ,         
      .


