
*

.

.
    1. 
    2. 
    3. 
    4. 

.
    1. 
    2. 
    3. 

.

 * .
** .

: 2013. 4. 30 / : 2013. 5. 30 / : 2013. 6. 4



.

, (Compliance)

(Corporate Social Responsibility, CSR) 

, .1)

.2)

,

,

( )

.

,

,

.

(Ansatz) ,

.

, 2001 2011
3) .

(Agenda)

.

,

1) , , , 2009, 29
2) 2009

23 ( 2 6000 )
. 5150

( 576 ) .
3) 2001 7 24 6494 ‘ ’ 2008 2 29

8878 ‘ ’
. ‘ ’ .



.

(

2 6 4))

. ,

,

.

,

,

.

,

.

.

. ,

,

( ). , ,

,

,

( ).

( ).

4) , , ,
, , , , , , ,

, , , , ,

‘ ’ ( 2 6 ).



.

'Deep throat' 1972

‘ (Watergate scandal)’

.5)

'Whistle-blowing' , ‘ ’

.6)

,

.

.

.

(

) ( ) ,

5) http://en.wikipedia.org/wiki/Deep_Throat ( 2012.10.26)
6) ‘Whistle-blowing’ ‘ ’ ,

‘Whistle-blowing’ , ‘ ’
‘ ’, ‘ ’, ‘ ’

. ‘Whistle Blower Protection Act’ 
, ‘Public 

Interest Disclosure’, ‘Public Servants Disclosure’ ‘ ’ .
2011 ‘ ’

, ‘
· · · ·

’ ( 2 2 ).



.7)

. ‘ ’ ‘ ’

.8)

, .

55 ( ) ‘

’

, 56 ( ) ‘

·

’ .

2 2 ‘

· · · ·

’ .

,

.

,

.

7) , “ ”, ( 30 ), , 2007.11, 53 .
8) , , 530 , 2004, 12



,

.

,

(Merkmal) .9)

,

. ( )

( ) ,

.

,

.

, .

, ,

.

,

,

.

, .

1

,

.

,

9) , ,
, 1999, 31 ; , ,
, 2000, 21 .



.

,10)

,

.

,

.

,

,

. ( )

.

.

, ‘ ’

.11) ‘ ’

, ( ) ‘ ’

.

10) , “ ”, , 2003, 318 .
11) , “ ”, ( 18 ), ,

2004.6, 162 .



.

,

.

? ‘ ’ ‘ ’

.12)

,

. .

.13)

.

.

.

21

( )

( ) ,

, ,

.14)

12) , ( ) , , 2007, 334
13) , “

”, , 2003, 322 .
. ‘

’ .
.

.



,

.15)

,

‘ ’

( 2 4 ).

.

(Nebenspflicht) .

.16) (Treupflicht) , ,

,

, (Schutzpflicht) (Fürsorgepflcht)

.

( )

, .17)

.

(‘ 3

’) ,

14) 1989.9.4, 88 22; 1992.11.12, 89 88
15) , , , 2011, 347~348 .

, “ ”, ( 26 ),
, 2007 .

16) , ( 22 ), , 2013, 313 .
17) 1994.12.22. 93 23152 



.

3

,

.18)

.19)

, ,

,

.20) , 103

,

.

.

,

.

.

18) 14 ,
,

.
19) , “ ”, ( 30 ), , 2007.11, 

53 .
20) , “ ”, ( 11 2 ), ,

2009, 417 .



.21)

( )

.

(

) ,

.

, , (

) 3 ,

.22)

‘ ’

,

.

.

.

, ,

,

.

,

.

21) , “ ”, ( 30 ), , 2007.11, 53 .
22) , “ ”, ( 18 ), ,

2004.6, 164~166 .



‘ ’

‘ ’ ‘ ’,

‘ ’ .

2001 ‘

’ ,

,

2008 , ‘

’ .

,

( 1 ).

.23)

( 15 ), ( 15 3),

( 64 2)

,

·

‘ ’ ( 17 ).

2011 9 30

23) , “ ”, ,
, 2008 



,

. ‘ , ,

’ ,

,

,

.

,

.

( 1 ).24)

,

.25)

( )

,

24) 
.

,
.

, “ ”, ( 40 1 ),
, 2011.10 

25) , , 530 , 2004, 11



(

104 ).

,

.

.

52 (

), 25 ( ),

16 18

.

.

.

, ,

, .26)

1 5

,

.27)

, , ,

26) 1996.3.12. 95 51403 
27) 1991.3.22. 90 18944 



.

. ,

,

28),

,

.

,

.
29)

28) .
307 , 317

,
? ‘

’ ( 310
). ‘ ’ ,

.
‘

( 20 )’
.

26 .
20 ,

‘ ’
.( , “

”, , , 2009.4, 74~75 ).
29) 

(
, “ ,

”, ( 33 ), ,
1999, 420 ).



, ,

.30)

,

,

.31)

.

, ,

.

.

(Unternehmen) (Betrieb)

.

30) 2001.12.14. 2000 3689 
31) , “ ”, ( 1 ),

, 2008.10, 254 .
Stephan Fahrig, Die zulässigkeit von Whistleblowing aus arbeits- und 

datenschtuzrechtlicher Sicht, NZA, 2011.1 .



,

,

.

, (

, Ordnungsstrafe) .

,

, .

,

32)

.33)

,

,

.

, ( , )34)

32) ,
, “ ( )”,

( 33 ), , 2012.9 .
33) , “ , ”, ( 31 ), ,

2010.1, 177 .
34) ,

.



.

.
35)

,

(

) ,

( )

,

( ) .

.

, 23 1 ‘ ’ ,

.

.

.

, ( , “
”, , , 1999.6). 

35) 
, “ ”, ( 1 ),

, 2008.10 .



.36)

,

‘ ’

.

‘ ’

.

.

( 28 ),

.

.

,

.

,

. , 37),

.

, .

,

.

36) , “ ”, ( 6 ),
, 2001 , 33 .

37) , “ ”, , , 1991, 150 ; , "
“,

( ), 1993. 238



,

,

. ,

.

,

.

.

, , ,

, ,

.
38) .

38) , “
,

”, ( 33 ), , 1999; , “
”, ( 26 ), , 2007 .

Müller, Whistleblowing-Ein Kündigungsgrund?, NZA, 2002, S.424 



, .

, .

.

.

,

,

,

.

,

, ,

,

.

.

,

,

39).

, ,
40).

39) , , 530 , 2004, 13



,

.

( )

, ,

.

,

,

, ,

.41)

.42)

,

, ,

.

( )

40) 1999.3.3. 97 2528 2535 
41) 15.6.18 855-22. 

, - , Jurist, 
2012.3, 25~26 .

42) , “ ”, ( 1 ),
, 2008.10, 255 .



.

, 43).

? ,

.

.44)

.

,

.

( ) ,
45) (

)

.

,

.

,

,

.

,

43) , , 530 , 2004, 17
44) 

.
,

.
45) 1993. 12. 28. 93 13544 , 1997. 12. 23. 96 11778 



,

46).

,

.47)

,

,

( )48),

, 49)

.

,

, 50)

.

,

51),

52),

46) 1995.03.03. 94 11767 
47) , “ ”, ( 30 ), , 2007.11, 54 .
48) 38.5.10 14-3-677
49) 46.3.10 22-2-187
50) 7.11.27 683-17
51) 1995.3.3. 94 11767 ; 1996.3.12 95 51043 ;

2000.8.17 2000 23 ‘ 2005.8.26 2004 37994 
52) 1994.12.22. 93 23152 



( )53),

( )54),

( )55),

( )56) ,

,

.57)

,

( )

,

( )

.

,

.

.

53) 9.5.22 718-17( ,
11.10.28. 1721 155 ).

3 .
54) 4.3.3 609-10
55) 54.4.25 333-7
56) 10.6.17 752-60
57) 

(
2 2 ).



. ‘

’

,

.58)

?

?

. ,

,
59).

,

( )60),

( )61),

( )62)

.

58) , “ ”, ( 18 ), ,
2004.6, 178 .

59) 
.

60) 14.10.18 837-11
61) 9.7.30 724-25
62) 12.4.17 790-44



.
63) ‘

, ·

, ,

,

,

’ . ,

‘ ’

,

.

.

64),
65)

66),

67) .

63) 1999.9.3. 97 2528,2535 
64) 1995.3.3. 94 11767 
65) 11.2.15 755-15
66) 12.10.25 798-85
67) 1994.5.27. 93 57551 ; 1997.7.11. 95 55900 



,

.

,

.68) , ‘ ’

, ‘ ’

,

.

,

.

.69)

? 70)

.

,

) ,

( ), )

( )71). ) )

68) , “ ”, ( 18 ), ,
2004.6, 178~179 .

69) , “ ”, ( 30 ), , 2007.11, 
60 .

70) 1999.09.03. 97 2528,2535 
71) 



, ‘ ’

.

, ‘

’ ,

.

,72)

,

.

.

,

,

,

.

, ( )

.

,

(
2005.4.8. 2004 10281 )

72) 

( 2 2 ).



73).

,
74),

,

.75)

,

76).

,

77).

,

.

73) (The Public Interest Disclosure Act, 1998)

2
.

74) 2006.4.7. 2004 29429 
75) 1998.05.22. 98 2365 
76) 17.2.23 891-12.
77) : , “ ”, ( 18 ),

, 2004.6, 179 .



,
78),

.79)

,

,

,

.

( )

.

,

.

.

.

80),

.

, .

,

.

78) 14.4.17 831-65
79) 11.10.29 777-54
80) 2012.9.19. 2012 319 .



,

. 81)

.

, ,

.

82) ,

. ( )

, ,

.

( )

.

81) 14.7.2 833-48. 1 “

,
” , “

” .
82) 7.11.27 683-17



“

” “

”

,

, .

.

.

.

.

,

,

,

83).

. ( )

,

,

84).

83) 1995.03.03. 94 11767 
84) 2005.01.27. 2004 15147 



,

( )

.

.85)

.

1 5

,

.

7

.86)

.

85) 
: 2009.10.23. 2009 1882 

86) 2000 538, 2001.02.05



.87) , ,

,

,

.

. ,

, ,

,

,

.

,

,

, .

,

,

.

,

.

, ‘ ’ 88) . ,

87) 2011.8.29. 2011 3474 .
: 23.8.31 794

88) , “ ”, ( 133 ), 2011.1, 16 .



. 89)

,
90) .

,

.

.91)

.

( )

( ) ,

.

(Ansatz) , ,

.

,

89) ‘ ’
, “ ”, , 1998; , “

”, ,
, 2011; , “ ”, , ,

2011; , , , 2009 .
90) 2009.12.18. 2008 167281 .
91) , “ ‘ ’

”, ( 35 ), , 2010.9 .



,

.

, , ,

, ,

.

,

,

,

,

,

,

,

.

.

2011

, 92)

.

92) 5 ( )
,

.



, “ ‘ ’ ”,
( 35 ), , 2010.9

, , , 2011
, ( ) , , 2007
, “ ”, ,

, 2009.4
, “ ”, , 1998
, “ ”, , , 1991

______, ( 22 ), , 2013
, “ ”, ( 18 ),

, 2004.6
, “ ”, ,

, 2008
______, “ ”, ( 40 1 ),

, 2011.10
, “ ”, (

1 ), , 2008.10
______, “ , ”, ( 31 ),

, 2010.1
, , , 1999
, “ ”, ( 10 ), ,

2000
______, “ ”, ,

, 2007
, “ ”, , ,

2011
, , , 2000
, “ ”, ( 11 2 ),

, 2009
, “ ”, ( 133 ), 2011.1



, “ ”,
( ), 1993

, ,
, 2009

, “ ”, ( 30 ), ,
2007.11

______, “ ( )”, (
33 ), , 2012.9

, “ ”,
, , 2011

, “ ”, , 2003
, “ ”, 

( ), ,
1994

______, “ ”, ( 6
), , 2001 

, , 530 , 2004
, , , 2009

, - , Jurist, 2012.3

Müller, Whistleblowing-Ein Kündigungsgrund?, NZA, 2002
Stephan Fahrig, Die zulässigkeit von Whistleblowing aus arbeits- und 

datenschtuzrechtlicher Sicht, NZA, 2011.1

http://en.wikipedia.org/wiki/Deep_Throat ( 2012.10.26)
http://www.legislation.gov.uk/ukpga/1998/23/ ( 2012.10.28)



< >

( )

( ) ,

.

(Ansatz) , ,

.

,

,

.

, , ,

, ,

.

,

,

,

,

.



2011

,

.



Journal of Legislation Research / 44th Issue

A Study on the Justification for Disciplinary by the reason for 
Whistle-blowing

Choi, Hong-Ki*
93)

An whistle-blowing is recognition of acts of misconduct or corruption by 
individuals(laborers) or party which belongs to a certain organization and it refers 
to the act of informing to the senior organization or to the outside public agency 
to avoid jeopardies that could be potentially lead against benefit of the public. 
These whistle-blowings can be a Ansatz that improve corporation's transparency 
and accountability by prevention of enterprise's misconduct as well, it has been 
recognized as an important role for the establishment of corporate ethics, 
moreover, social justice.

What to be treated primarily as labor law problem is arousing some 
controversies of the possibility that the public announcement could be whether 
a disciplinary punishment or not because it brings some mischievous effects for 
the honor and the reputation to the company which conducted the illegal actions 
and the action of the contrary to the social value. And futhermore, recently, the 
matter of compensational responsibility according to the arrangement conversion,  
bullying followed by the informant has been  brought up.

The fundamental standpoint of precedent related with the judgement of 
justification for the punishment as reason of the  whistle-blowing ought to do 
the sincere duty for the labor contract which is the employees are supposed to 
consider the employer's profits. For that reason, if the  emploee release the inside 
fact to the public and give any damages to employer's secret or confidence or 
honor, it will be a causing reasong of the disciplinary punishment, but in specific 
cases, the relevant and level of punishment limitation can be judged by the 
contents of public announcement and  the truth, the purpose of the acts and details 
and the way of announcement.

Precisely, on the assumption that there are necessity of the characteristic profit 

* A researcher in Law research institute of Korea University



Abstract

:

or the freedom of expression for the informant, with overall consideration whether 
or the basis part of the informant is true or there is a fair reason which make 
the informant believe  is true or the purpose of informant has the public profit 
or the contents of the whistle-blowing are important for relevant organization or 
the means and the way was suitable, if the whistle-blowing are approved to be 
resonable, the organization are not permitted the reprimand or dismiss

Futhermore, to find the solution for the issues of the disciplinary punishment 
and the treatment of all sorts of disadvantages, for the reason of whistle-blowing, 
since the protection law for public declarer which was enacted in last 2011 have 
the position as the general law, the purport of the equal law has to be considered 
sytematically and also the judicial precedent which is related to the justification 
of whistle-blowing are needed to be considered as well.




