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Practice of treaty conclusion in the United States and its 
implications for Korea
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The process for making binding international agreements in the United States 
today proceeds along two separate but parallel tracks. Submitted to the Senate 
under the Treaty Clause of the Constitution, the treaty must gain the consent of 
two-thirds of the Senate in order to become law for the United States. The other 
hand, these international agreements are generally called executive agreements, are 
proceeding not through the Treaty Clause, but subject to approval by a majority 
of both houses of Congress. There are three types of executive agreements: 
Congressional-Executive Agreements, Treaty Implement Agreement and  
Presidential Agreement. The three are distinguishable by the legal authority upon 
which they rest.

Because the Treaty Clause requires that all but thirty-three members of the Senate 
assent to a treaty and includes no provision for participation by members of the 
House, it surely makes a substantial difference which of these two methods is 
used. Relying on customs and practices, the Senate has unsuccessfully sought to 
distinguish between treaties and executive agreements by claiming that the former 
is reserved for substantive agreements and the latter for routine and essentially 
non-political business. Especially US Department of primary concern of treaty and 
courts have been endeavoring to establish standards to secure procedural legitimacy 
of executive agreements for a long time, because the agreements that the president 
concludes under the constitutional authority have been causing lots of confusions 
about procedures and domestic legal effects. 

On the one hand, in the Korean legal system there are two categories of treaties. 
According to the Articles 60, paragraph 1 of Korean Constitution, the National 
Assembly shall have the right to consent to the conclusion and ratification of 
treaties. Like the executive agreements in the United States, international 
agreements concluded without the consent of the National  Assembly in korea 
have been causing lots of confusions about procedures and domestic legal effects. 

* Kyonggi University, Department of Law, associate professor



Abstract

We have no reason to consider or follow US traditions strictly  because domestic 
managements of international agreements are rulled by relevant countries' 
respective codes, and new legal principles which accords with Korean domestic 
affairs and which sets up the relationship between subordinates and superiors about 
the international treaties and domestic laws needs to be developed in accordance 
with the international obligations. Especially we need to take into account that 
US Congress have their limits to control the executive agreements because of their 
international effects, even though they are subordinated to domestic laws. It is 
the same in Korea that we need to pay attention to the fact that we cannot be 
sure of the actual effect of control to any kinds of international agreements which 
is subordinated to domestic laws. It means that apart from the domestic possibility 
of the administrational control to the international agreements, still international 
obligations remains. So conclusions and  revisions of  international agreements 
should be in accordance with the spirit of the Constitution securing procedural 
controls on the basis of the Articles 60, paragraph 1 of Korean Constitution, and 
we need to establish flexible practices to obtain practical interests by not 
formalizing the relationship between subordinates and superiors of the international 
agreements  and domestic laws excessively. 
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