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WA AT/ A=

L A &

e 1981 A “BEFAFAZGL(US. Model BIT, ©]s}dl

Ae EEQPolZ Fh)SD 19949l (o]dtll A (1994 EERPolet &
o) ARAgE2 oo 2004l (o]t A= 2004 EF o]t ghth) A
AAThY wae] FREEe} FAYEF(USTR)E 20049 EFte] TlE<
Ao, 71&9Y mlx FAFAZFOEZHY AFH He AL F8&F 79
=2t (Bipartisan Trade Promotion Authority Act of 2002)¢ %
Z(trade negotiating objectives)dlld HHE & FAF] s

==
dd TEES TPl e 20049 EEGS FAEFME A o]l A

il

X Bl
x
o

D "] ATt FAHAL “FAY £ HE B #3 v= A
Fo} [ ] AR %oF'(Treaty between the Government of the United
States of America and the Government of [Country]l] Concerning the
Encouragement and Reciprocal Protection of Investment)e]t}d. ©v|=9] RH
Fore 1981 1290l(U.S. 1981 Model BIT, olsloldE “1981d ®FH"olg}
sth) e dAEUAt. Kenneth J. Vandevelde, “The Bilateral Investment
Treaty Program of the United States”, 21 Comell International Law Journal
201, 210 (1988). ZFFAFAZ IS 2} at& Fofo] obd FFEStA &3}
Aok, ditg o g AF A WES FA He FAFARGY] RIIZA 7tk v
T2 REA TIEste] A3FIF FAFAERGS wAlSTh 1984 A=
1981'd =<9t Basic Documents of International Economic Law, Stephen
Zamora and Ronald A. Brand, eds, vol. 1 (Chicago: CCH International,
1990), pp. 655-664.

2) "lEe] EEQME, FAIE FAEAT, 19949 (US. 1994 Model BIT)¥ 20049
(US. 2004 Model BIT)o HAAHe=Z A (update)E At 19949  FF9t,
International  Investment  Instruments: A  Compendium, vol. 3 (New
York: United Nations, 1996), pp. 195-206; http://www.unctad.org/  sections
/dite/ iia/docs/Compendium//en/70%20volume%203.pdf (2006. 5. 10. 732¥).

3) 20043 Ea=tid http://www.state.gov/documents/organization/38710.pdf
(2006. 5. 10. 7 4H).

4) & W AR2FANA FARAEZ(trade negotiating objectives)g TS
Ak A3L2ZE (M= AAH] wAEHE 28 (DA FL3 a5
< TAAe, HYFEA Bovt Fag £H suE xdhEo] gl “wEH ol
ARHoZ FAPol aFste FEI XHA e Bth £ FF9 RIE AT
stal dvkeE S AAste, deFEAd e v Fog w4, vFdA e
JFEA AN A v T Ao wa EXAEG ExR s dE)] o B2 424 At
FAEA] GEE BAste HHdC, TR tig A9H] Ee F9& dFse
AHE Fo)AY AASIAL vlxe] HAATH B Stol] o] &It A AEte
2% #FgE BAE B0tk 19 USC §3802(h)(3).
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A9 "= Aol £dE FA 7AHH AFH 0w FAsoka Hrt
3t tho)

g e 20061 2€ 3¥l ARFFAEARETAY 324 & MAE A
Askar, 20079 3€el FAS ebdste] 20080 HEAIZITE Ao wel &
A s APsta Jrks A didele FA ot £3E o,
HHo g Fmzte FARAGE WHEe FAFEAEBilateral Investment
Treaties: BITs) 3d2lo] opbd AFF9FAH(Free Trade Agreements:

o

g
FTAs)®] U%2 =953 gohd) vlse FAFAzg o, T4 Robg :

of

i)

et AFFAEES wAHY o ZFAE VIEE F7] wiel, EEte bl
gt AEE gvzte] AFAEA wdH #-Este] AAbeke v ok Eg
ole] gt == shao] A=} AAdte FAFAXG FHst] vl

2 BRA ofu7h Yok

wepd] of71ME S vlae] AFW S FARAS HEF] A% RO
SEEHYNEGL To)kn PAFARGoR AR B olfE 4R
3, olo}d 20049 EEUAC 542 AER F, BFA WES A o

5) Supra note 3; 99 AJIL 259 (2005).

6) Fold KR, 2006 2¢¥ 3¢, 1%,

7) Skxol AAT Hzxo ARFIPA Y AFFIFARI0A)] A5l
T2 Zobg xdela o, T FAL Ha FA ojdd AAd g F
AzoFS YASE AL A214xN AN FASIAT. ddH= AR A s A
B2 AFHF98A, 20030 2. 150 MHAE), 2004. 4. 1. TaE(FEF A1665L),
TH, 2004 4. 1, SRE R TBIEREETEs (AL ik, 2006), 676,
740%. @A) = m=Ete] Fxpel #AFE FFoIE 1956W 11¥Y 28Ul AT
(M&)sta 19579 119 78] %29 A0z TaI 35Tzt 19983
7€ 30¥ MEEAER)EE B2 g 2o Al461eE TaET ‘it FRe}
StE ARY ExEZEA(Investment Incentive Agreement between the
Government of the Republic of Korea and the Government of the United
States of America)o] Utk Y FA= wF FAR g S| UIFEAFAY
(Overseas Private Investment Corporation, OPIC)®] EH3 o #HAI} =%
ko g okxExFW TEREC Zamora and Brand, supra note 1, pp. 649,
655-664 . gw|zte] ARFFAFA wgolA GA A T 2SHe BATL
BFHQd EAZ gFod 4 Qo 19603 2¢€ 1990 AAM)EH] e & =
oF AbsaE dasty 19669 4€ 16¥€ FAHES Aldbha)d gy gRe)
vEs AR7re] BRG] #g Axadke 19989 7€ 309l F=(ZA A
3483 )3} A T}

8) &3, "FAN FEAFA AT (AL WHER, 2000 #EF, "$¥ugr FTA
AZE A AAAD AT (A€ SF=HAATY, 2005) F=.

—

rok
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S, AR Afld, F83 By, BANDele U] A AFHQ
AR roly ndsn ek
v %9 PAEAzEF T2 AP0

H o] Ammle] 8% A}
ABE Bl 219 %

=
=
5 %Al—ﬂéﬂ}_ok AL j%/\]-‘{ﬂ—éﬂ_}}_(?_'

L dH44

maro] Ap=ro] S FAE HusEky] flsted JApEAzeF T
A H717AA S HF e Al GARE Y o3 2o

o
N
ofr

9) 2004 EFANA AEA T FF 2 =% A disiA= “I. 2004
Qkel 537X HESTH

100 Mark S. Bergmann, “Bilateral Investment Protection Treaties: An
Examination of the Evolution and Significance of the U.S. Prototype
Treaty”, 16 New York University Journal of International Law and Policy
1 (1983); Kathleen Kunzer, “Developing a Model Bilateral Investment
Treaty”, 15 Law and Policy of International Business 273 (1983); K.
Scott  Gudgeon, “United States Bilateral Investment Treaties: Comments
on Their Origin, Purposes, and General Treatment Standards”, 4
International Tax and Business Law 105 (1986); UNCTAD, Bilateral
Investment  Treaties, 1959-1999, UNCTAD/ITE/IIA/2  (2000);  Christoph  F.
Schreuer, The ICSID Convention: A  Commentary (Cambridge: CUP,
2001); M. Sornarajah, The International Law on Foreign Investment,
2nd ed. (Cambridge: CUP, 2004) ZZ%.

11) Vandevelde, supra note 1, pp. 203-213 Z=.

i
<
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o)} ggaffo] gk Aojlen, FAREEE TR BFFHo R thFojH I
52 Beol #EE o9 (fpl) 1AL FoBdEszekd 1947 25H
xgEdY. 2719 s Eelze “5W¥Wd X I (special protection)
Te “‘FEEFu 943 HF"(full and perfect protection)E HATFO ZH
Ao IRle] Agke] Az ti§-7]F(absolute  treatment  standard)
513 HASATHIY 194]7] Sl “FHdt FES B4} (equitable and

sufficient compensation) §l°] ddi= =Hle] Myl gE, FE ALHES
dFstA BIEs dte FAFAERGS] F-&(expropriation) B EHAZC] #

dE 78S FAD 1947 2 S FA e AT o]xe] g

12) Ibid., pp. 203-204. W= HPAA AF: Zgxote] wAs T3 17789 v
% PV H29 FEEARNZOFE AU ololH 178201 WPRE, 1783
dole 299 59 Frksh SEEAYARFS AGSYT Te} ALRE $5F
Ab8lal ZoF (friendship, commerce and navigation treaties:  FCNs)o]gt=
WAool AFEE AL olyn, Z7|dE “Treaty of Amity and Commerce’#3l 3}
Aok 20 ILM 565 (1981) =z, olH 4 vwi=2 A 71 FTa3 F9 dd=d
=7t Sz tS A4 dfﬂ 0101 19417] Zele 2HRJICZRE Z-g 4
A T F7HET B xors Adstdnh E3F SFolAlor TRl T
= 1844, dEI= 1843 747 Ti%"c}%ﬁﬂig}t% AAst vF ok Vandevelde,
supra note 1, p. 24, n. 29. Herman Walker, Jr, “Modemn Treaties of Friendship,
Commerce and Navigation”, 42 Minnesota Law Review 805 (1958);

, ‘“Provisions on Companies in United States Commercial Treaties”,
50 AJIL 373 (1956); Wilson, “A Decade of New Commercial Treaties”,
50 AJIL 927 (1956); ____, “Property-Protection Provisions in United States
Commercial Treaties”, 45 AJIL 83 (1951); ,  “Postwar Commercial
Treaties of the United States”, 43 AJIL 262 (1949) Z-=.

13) Infra note 82 =

14) General Convention of Peace, Amity, Navigation and Commerce (U.S.-
Colombia), 3 October 1824, Art. X, 8 Stat. 306, 310, T.S. no. 52, p. 295
Treaty of Peace, Friendship, Commerce and Navigation (U.S.-Bolivia),
13 May 1858, Art. XIII, 13 Stat. 1003, 1010, T.S. no. 32, p. & General
Treaty of Amity, Commerce and Consular Privileges (U.S.-El Salvador),
6 December 1870, Art. XII, 18 Stat. 725, 730, T.S. no. 310, p. 1554, Treaty
of Friendship, Commerce and Navigation (U.S.-Paraguay), 4 February
1859, Art. IX, 12 Stat. 1091, 1094, T.S. no. 272, p. 8 Treaty of Friendship,
Commerce and Navigation (U.S.-Argentina), 27 July 1853, Art. VII,
10 Stat. 1005, 1008, T.S. no. 4, p. 22; Treaty of Friendship, Commerce
and Navigation (U.S.-Costa Rica), 10 July 1851, Art. VI, 10 Stat.
916, 920, T.S. no. 62, p. 343 ZF*%.

15) General Treaty of Amity, Commerce and Consular Privileges (U.S.-El
Salvador), supra note 14, Art. VI, General Treaty of Peace, Amity,

I3
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Aghs THACE hFATH AZ28[ote} AAG 5B gz A
o EE A3E ARRT 2 FAE AESA Za ARk #H) FolES o
Alexport)@ & A= AZE BEASATHIO 279 old AgoZHEHY B
= AdFolgtr|Ene AE BRIt o] AIZIFH FEsAdsxzote
Fxbo]  oigk dald 97| (relative  treatment standard)S =317
AAsEATE 194171 2ol AZ" SEFdd xRS dis oA A4
5ol dal W59, H=oe B FA EFE B ATHD
1920 e ok 19300l P52 BUAY FARS 7S THete @
o] S FAAFgH S wHSET® Uy d$riEe v drEH
59 HA(the most constant protection and security)@ “=A|W
o] Q7 EH<="(required by international law) XR3ZTE ®EASHT. A
o & EH—?J]—;F% A vpA7AA R A &5 dis) W=, Hal=d$-
TE A BFE BASAT. a8 tsixe s w1 ALk A
Axpel Adgtust) R4S A& glo] FE&HoME <k Fvha 74
th19) Zpge] olde] tigt Aol BF I FAAFxg EFE] A
AT oo gk YRt e HladE 8% B+E U0

Navigation and Commerce (US.-New  Grenada), 12 December 1846,
Art. VIII, 9 Stat. 831, T.S. no. 54, p. 304 =,

16) Treaty of Commerce (U.S.-Serbia), 14 October 1881, Art. II, 22 Stat.
963, 964, T.S. no. 319, p. 1614 F=.

17) Vandevelde, supra note 1, p. 205.

18) Treaty of Friendship, Commerce and Navigation (U.S.-Liberia), Art.
1, 8 August 1938, 94 Stat. 1739, T.S. no. 956; Treaty of Friendship,
Commerce and Consular Rights (U.S.-Finland), 13  February 1934,
Art. 1, 49 Stat. 2659, T.S. no. 868; Treaty of Friendship, Commerce
and Consular Rights (US.-Austria), 19 June 1928, Art. 1, 47 Stat. 1876,
T.S. no. 838; Treaty of Friendship, Commerce and Consular Rights
(US.-Norway), 5 June 1928, Art. 1, 47 Stat. 2135 T.S. no. 852
Treaty of Friendship, Commerce and Consular Rights (U.S.-Latvia),
20 April 1928, Art. 1, 45 Stat. 2641, T.S. no. 765 Treaty of Friendship,
Commerce and Consular Rights (U.S.-Honduras), 7 December 1927,
Art. 1, 45 Stat. 2618, T.S. no. 764; Treaty of Friendship, Commerce
and Consular Rights (U.S.-Estonia), 23 December 1925, Art. 1, 44
Stat. 2379, T.S. no. 736 =

19) Vandevelde, supra note 1, p. 205.

20) Treaty of Friendship, Commerce and Consular Rights (U.S.-Liberia),
Art. 10 &=z
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19343 FIHAH(Trade Agreement Act of 1934)0]2D A& F9]3
TP gk g ATS FAstHA vE FAFFEAY Al FHoZ

T Bz FoAe TASATHR TSo] vFo] “FA & T
of &3 ARHHAA(GATT)Y Alok=o] HHA fEFdeslixote] JTd
ZAHAT ol AT FA7F oAt g

H=e A2z AAAE olo] MEE FEFAEEFS AT
TS 5Pz (modern FCNs)& A=w1e] je|Fx Horl Ale] =
Hzo] ZofolUtk® w1920t} 1930 dio]l AFd®E 3%

: oFmodel FCN treaty)2 EU

Ayt At AFsFdFezote T2 B gk g R Al

& JE %3(concessions)?] Be S EFEAT24 FAdE Al$-

ofo] Yoz 59l

ox o>

fr

o]

ER s T L I KR R I R s
N, BRI ERAA B4 BARE T8 TH

.—J__,. = ’
FAZRE HE5E AFHADD PR Fa AATH ASTEFL

21) Trade Agreement Act of 1934, Pub. L. No. 73-316, 48 Stat. 943.

22) Vandevelde, supra note 1, p. 206.

23) Herman Walker, Jr., Treaties for the Encouragement and Protection

of Foreign Investment: Present United States Practice, 5 American

Journal of Comparative Law 229 (1956) FZ=.

24) Ibid., pp. 243-244; Vandevelde, supra note 1, p. 206.

25) Walker, supra note 23, p. 244; Vandevlede, supra note 1, pp. 206-207.

26) gk=ol wlmH 195610 AAT fIBAFAEFE o] K MBI Supra
note 7 Fx. AT FAGFH o] FAAANA FAAGY AATIY EAS FA
37 AYE BRASHA= FRAT 2ok A HEo i ZAFTH] BAS
A AR ALY AYes AFRAT. FAFAREGY BPdr o]d 4§t
= &8 Atk Treaty of Friendship, Establishment and Navigation
(U.S.-Luxembourg), 23 February 1962, Art. XVII, 14 UST 251, TIAS
no. 5306, Treaty of Friendship, Commerce and Navigation (U.S.-Korea),
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shedl AFSEAT, AAAL Foh} o]F AFse e e

(B) SAIFERIZAH(MEHE KK £

=8 ez ZEade] yeuds Aa gls w, 4F F49
7t FES MEEY A2 “YAFEAEIZTHA"(Bilateral Investment
Protection Agreements: BIPAs)®] A4S A&stdd. #H9Y FAEA
HEPAFL A2 FA9 HEwhs tiEthe oA vixY 253543
fzobat Ittt Y FAFARSTHA FSste 2 T2 s
of thgk vl=r A} oJ3]e] FHo] AW

TAFAA Y AEE WsE v5E AFeAnh 197496 = A A (UN)
3o Ao AMYHE “H7tY AAA Aot oF A A2z A2F (o)
= F8A “ZHAZ WA (appropriate  compensation)S A G =T 29
= “FE3 HA(full compensation)®] =A|WHA 7|FEo|ge= w|= 4l
G dEd Eub ofygk 1960ddiel 1970 wl=e] 3o F Ao tid &
Aol de] S8 e e FARs o HoA4S FHAHTE

g

i

_L/

AlQrshel 3
w59 TR FHL A
9o FAEARTHAE Wsheha

28 November 1956, Art. XXIV, 8 UST 2217, TIAS no. 3947, Treaty of
Friendship, Commerce and Navigation (U.S.-Israel), Art. XXIV, 5 UST
550, TIAS no. 2948; Treaty of Friendship, Commerce and Navigation
(US.-Ireland), 21 January 1950, Art. XXII, 1 UST 785 TIAS no. 2155;
Treaty  of  Friendship, @ Commerce and  Navigation (U.S.~Italy), Art.
XXVI, 63 Stat. 2255, TIAS no. 1965 #*%. Vandevlede, supra note 1,
p. 207, nn. 54-59.

27) Vandevelde, supra note 1, pp. 207-208.

28) 1962 %E 1972d Aleld] mZFe Exet Bl @A jFI A5 ENIEE
oFS A A wele MEE 467, 292w 20, dE@=s 1607 oAb
EARFTEAG S AAsATt Ibid, p. 208, n. 64.

29) GA Res. 3281 (XXIX), UN Doc. A/9631 (1975); oz ZRIA, supra note
7, 1149%.

30) Vandevelde, supra note 1, p. 209.

31) Ibid.
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NS EFFARGe] F2 AAFL GOl FARA FAFEARGE %
Aoz AAEATS Ugon Ak ATTEIFIERY Aot A
PN AN A ASEFFLNEGS LAY W Fopge ol
Sol7] 9lsl FA olsle] ool Al sl (concessions)7t DA oAk A
ZadE wkslel ) 198090 Bol YAEAx Afle FA wETH
PA} A BRI oS webd T4 BEE S8 F4 o]9le] Rolo

A Fale] AL BasA @w o8 oo WE nHv LA oA @
S 4 e Q49 Aol oFolHTED ot EH TAET FAFA
FAol AFHew YA B ZAEABAE) Walel TaeA G

Lo
)
;

Kb}

=
2]

2. BA7} 78

e

mare] FAFEAZG T2 V2R “FAe £33 45 Hod
A3 (Concerning  the  Encouragement and  Reciprocal  Protection
of Investment)o]lgh= EFe] WA o] ou|sl= nie} o] ‘Fxleo] HE 9}
Fxlolgta 42 Utk 2y T2 Bl G| AARE AFEAE
FAEZI A tisix s dtd Frhh EA

¢

4y
M

A}

Vs PARAZE Zeageld A b BAe Agstn Ak PR
Aze} 2L B MRS DSEEAGAE ol ARTIREH 2L
el Zobe B RAAY Welsk obf BEHA Rshe Tk B AT
el SRS wEsy, DA FAE FAMeln FHsM mAwA

32) Supra note 24 FZ.

33) Ibid.

34) Peter Muchlinski, Multinational Enterprises and the Law (Oxford:
Blackwell, 1995), pp. 3-18, 101-102.

35) Jeswald W. Salacuse and Nicholas P. Sullivan, “Do BITs Really
Work?: An Evaluation of Bilateral Investment Treaties and Their Grand
Bargain”, 46 Harvard International Law  Journal 67, 95-111  (2005);
Kenneth J. Vandervelde, “A Brief History of International Investment
Agreements”, 12 U.C. Davis Journal of International Law and Policy
157, 184-187 (2005); Susan Leubuscher, “The Displacement of International
Obligations: BITs and the Commodification of the Environment”, 98
ASIL Proceedings 230, 283 (2004) Z%.
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WHOE tgete AEAIFAQ SR Y] Qs Adesta, 3)o g 54
B A= FAY 7IEe] HHs A A g0

= BEE o] BAS AFEr] 93 VEAHORE DEAASL tdFA
(covered agreements)3?el] AA=Fo] x}=o] ExxIe} YAEA = A3
o] FAAeE tidFAtel] Fodts tieEY EElskA 4 deE FHE
AYE Fosta, S v=Y FAFARGS dirdoa Fx] AAEH F
2] #E, 9, FF © FAo] HE o|2U|7HA FAe] HGA (4R
of 24 W=rt$-& Ha=-¢5 o Fed s T, 29)FAY F
&(expropriation)ol] gk g FAE FYstal F&o] o]FAAAE= A
A&t Tt afAR BAAS A, )AANTOE e /\XH% 2
FE, dFAe} #HE B oldS E3ste, Aw9 o]do] A
3o ol wet oAS7tes
e ZA=sta, 4)old 8 7 (performance requirements)o]  F--E
= balal Tk AAl, &), 9, S g £
Abgoly FEHAE 22, HlAEEH o 798 It #AYS
2‘41%6]'};——1 FEA] et 5T e ol e #gk YAS AHE
st 5)F A=Y FAAA AAm e FAHEAS FATA A A=
AYE Fosta =g AT FUHAA Y ALE 8738HA] FoH, 6)=
Ao BAglo] AEo] Adste HAFAE dHT A s WEFA] F

=

(<3

=2
31
;&
A
__)rl_tll
§2
o,
o,
—[m
2
D
ki
J
QL
=)
>
N

@

1o

2]

obo ro,

AHHA 0 2 w5 FAFEAZCFY A AS T3l ol¢t B TR &
29 u JrHg 4 ATk a2y Fake 3
| UA oS Wb ojygt FAFEA xSl FAEZY AR
Zt=rtehe Bo 2R EAVE deEg Aty e

Adete FAgA Ful=y 2 AZE F=37] Y8 o0 FEE ALEA

flo
=
fru
I
i)
o
2
N
Bl X

36) http://www.state.gov/e/eb/rls/fs/2006/22422 htm (2006. 5. 10. ).
Vandevelde, supra note 1, p. 210; Salacuse and Sullivan, supra note
35 pp. 75-79 FZ.

) WAFERHLEEDT FAFT Y] Al e FAE B GAMR A 35 RS
-JU]EH‘% 2004 EEQF ANE F=
38) http://www.state.gov/e/eb/rls/fs/2006/22422.htm (2006. 5. 10. 7).
39) Salacuse and Sullivan, supra note 35, pp. 79-95.
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g zeF AAelN of@ Fus AFshed FAMoldrho wolw ©E)
PAEAxFE ABSelE AETE FAFARGL WFe] AT FAE T
oel7] A% FHOE ANstel) FojF JGgHY AFY FAF £
g AL Pl aTse T4 EPA7ED Hgot nEe dumow
oleid a7E AQshgrh

FATAZES B T BHo| T4 £H0] ohe T4 BE
of TkE He Zofe] WE o] F) o] FolQ TAEY ohky 1 o] e
oFoiR FAE T AP TFAATE HAAE HelHrha AL v
o PFANE AFW AF FA} ol TolAE Ao] FAsA 2e @
o] ool £AE TAAA FETH IAEAZFE MDY ol f7F
T} 45)

40) Supra note 32 FE. FAFEARZFS A AuFoA FRE ITH o]F
o2 7o) nAdollA olE AREY] ofH7] e dAFEARGY ngds T
oS ARAELS A28 $AFAREY wido] o)A o|FoHY BE YH s
STZ AFsHA 2 RS FHASIAT weka olE WA g g i At

[e)

Hog Xy UHE A Le Aozt & 4 Yot Vandevelde, supra
note 1, pp. 211-213. nn. 81, 86, 87, , supra note 35, p. 181.

A1) AP AN EFo] FAFEAZFY] AZAS T3 dodil st 3o] FARJAAE A4
o9, &2 VEY FAE R3Sty fE FAFARRGS Adste BE MET
AR o] B2 S o]F7])7F o]@ ). Vandevelde, supra note 1, pp. 212.

42) UNCTAD, Bilateral Investment Treaties in the Mid-1990s, UN Doc.
UNCTADATE/AIT/7 (1998), p. 42; Salacuse and Sullivan, supra note
%, p. 8l 7129 £AE 1 tpgel TAY 2AAe] U ARFYFORAY
Amsst AusEgozsel v 94 Aol YAz FAFEARES WAl
o]H LS ZHsAR Tt Vandevelde, supra note 1, pp. 212.

43) FAFAZEFY A& e FATY dold wet gk mEka xoke] A8
95 dAH AIH o]Fo EXE Adst= A= Utk “The rights and obligations
of both Contracting Parties with respect to investments made before
10 January 1967 shall be in no way affected by the provisions of this
Agreement.” Agreement for the Promotion and Protection of Investments
(U.K.-Indonesia), Art. 2(3), 27 April 1976, 1074 UNTS 195.

44) “Covered investment’ means, with respect to a Party, an investment
in its territory of an investor of the other Party in existence as of
the date of entry into force of this Treaty or established, acquired, or
expanded thereafter.” 2004d XEF<F A1Z  “covered investment”. ©]Z&
AeHE oy A4S A FAMS 1981 HF:F A2z A1 F=x

15) IitelE A= He)TAl FAEAZF] HE ofie] et o]gHo T Th

AAE A AsHA R EF 1EY FAF ZFA/E Aol 4o MF FIF

Il

it
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WA AT/ A=

“EAle] ol Beh. Zo oz ot wHta & 4 9Tk

EgozA 19943 EFEQRoA olgsty] A|FEIP TR Aoz u
= ARE 200393 20043 Atolol] EFUAFEAF L] AL A=A
] 5o 20043 HEFQF ZoHS AAEFOM 9 20043 11€

[\)
o
o
=
rL
[\
m(o

de=d o fEsitde 35749 sw Fo| mlFo] 7|EY FAE I diddd XA
A B o]t & 4 Yo} Vandevelde, supra note 1, p. 212.

46) UNCTAD, supra note 42, p. 122; Vandevelde, supra note 35, p. 185.

47) 2=y agoa s, Al =Y 4S adTY, vso] FRFEAxE
ko] A &M ‘FExl HRolgtE EFE AT A 2AE ok

48) 98 AJIL 836 (2004).

49) Ibid. 2004 FFS <t tid P FuUinhg2 AFNkEATH
‘1994 sEEREe] s elellM e m= FAAE Awdete AFZ R Y
RS &5 AFsta Jor FAFER gk SAHH #Ps & §rdstan” vk
7] W&o WAL FaAsS 7x EIFYY. Subcommittee on Investment of
the U.S. Department of State Advisory Committee on International
Economic Policy (ACIEP), Report of the Subcommittee on Investment
Regarding the Draft Model Bilateral Investment Treaty (January 30,
2004), p. 2, http://www.ciel.org/Publications/ BIT_Subcmte_Jan3004.pdf
(2006. 5. 10 AA). 23]8 2004 FEFQLF Z<tol| s FAA R E dAFo=
fiAZIttE S E WA F v FASte o FAAELS o|vw] 19944
FEQG AE3E vla TUHY HEE w9y e Wl va EAREL d9 e
Al &3] APHAY =90l AR BFHA ¥ FIHQ APHAIAY HHE=H, &
s HZ AZE AFFIIEAY FA 78 FFd gFe AL vy FAA
ol = St AR o i 9 ¥

Axe] AibsHoRRE vE ARE REs) A% FUA USPAE ok

ol Frbetdnk Ibid e dHoE v d7uAd =5AE ‘19943 ®
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N WA FE(Section A, ANZ—A202ZR)E FX HFo| thdt AAF &
A AvFog vFEJ, F HA FE(Section B, A23%F- 11]361)01]7\1h
FAALel A= (host state)d2zke] EAMAHAE il Al HA
(Section C, A37Zx)ANAE FAFEZLY] BEAS Z2AAE hFATHS)

AAAoZ BYS W 20049 FFE:ML TR} AA=7he] EA ) AE A}
(A232-A34=x), suH 2 Axe] FHAAAILIIR)H 22 HAF FA9%
=A| 4 7]F(nternational  minimum  standard)(F5F ¢ FEEA 0 A),
TEA B JlE(A6xS} F&5A B 2 AAF< —rXﬂOﬂ el 1994
| OEES B A A 8s FRd & 5 Aok E=d
(A2x), FA} =5A13R)] digh 238s 21431, %75‘4 =F ok
oA ol AFete BREE st FAAsH FAFAE ZHste 9
s UE F JAEF UGS FrdE defA 20049
<3k vkel 2ol wFo] A 1087 EuAFFEAFH(NAFTA), 53
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E
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Y

Zoto] FAREUY oA FHEL AD dom FFe Fol /9% FPHS AT
A 3 Aol dvm WS ER 20043 EEL 2ol thal 9% FAAES
of mlZe] FupguTh 2004d EEHel Wk o we AE FHY A, 19w
A 2AoRE F28 FFY 0og Hsat AT Fst AR ARS AAa
A wEHA EaE Aol ohdst s SelE EWSHATh bid At ‘@R% 2
24l A& 033l fajel DaP AL 1 ARE BRAS A F
2 AT AT A4S NFLS 23 1Ak & FARe] o8 BEGH) EFAA

WA ASE AAY EE are ol de

St
zfste FAE A }*\Lf o

50) 99 AJIL 259 (2005).

51) 44 ILM 265 (2005).

52) A7IA 2ASFTEE) oIS FAAe] ZHIE ouste B (KB, home state)
I FEE7] Y5t "Ry A ALESHE £9]E “host state”, & A FA}ol A
FAALe] A7} o] R A= F7HE on| gt

53) #&A  A(Annex A)Oﬂ/ﬁ“ ASZ(FAHLYIE)) FE5A4 B(FE&)dd HE&He
ZABEHEY ulo thal, F<E&A B(Annex B)AAE AH F&3 114 F£8£9 9
wlo] w3, F&A] C(Annex C)°ﬂ Ae A4 A9 ’\‘j’o Ak FAbE Y AgF
Tl oisl 2+ 7FASEA, 54 D(Annex D)ol SFAEFEAZSF g F 3%
ool Fav|Ee HAARE HEFNES e W&o &4 Uth

54) 98 AJIL 836 (2004).

_%‘1,01]1,:_ wrof st ]}, Ibid., pp. 2-3.
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Axete 24 : 2 gz ¥
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WA e Wk E ATksD

PSR & B Axde FAH] O RoldAs By =
T FAFEAH] Sl kg Fag 7|EAH suelv, AAR Hv
AFFGRAE Fdske A 5 FAAT} vlmS FHE FA AL
e AbiESo]l WAEAL W= ALSleL A& wUbEAe] tigh 1ol #7
A FelAe] 5] s dg $8 e Fu FAARGD o5 £
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% OlE‘ri g Sle v AEAeE FARARRY] 8BS T AW ol

E4Aun 9% £A4%

2L

‘1—’

@ A28 RAAALN 07 AAE we T
oA T Be Al RelHA e AL 2LTSHAT 487 e FololA
Nl HUEE FARAZS] BAH AL FAHAt oldd aTel
we5te] ARE Aol vz Fe] FAE o]tk
wAaRARY Al weh A7E AAse dEus de AU
B3 F Hobo Mo FuA AT FALAN DAL G a7} 23}

5]

32

o BOARRAEE AFEIAANIE ANF A4 AP e o) o

55) Meg Kinnear and Robin Hansen, “The Influence of NAFTA Chapter
11 in the BIT Landscape”, 12 U.C. Davis Journal of International
Law and Policy 101, 115 (2005); Ignacio Madalena, “United States:
The US Model Bilateral Investment Treaty”, International Arbitration
Law Review 2004, 7(3), N29-32.

56) ®l=3 Ajyoizie] ARRIdEAL 19889 1€ 2¥el AZAHJeH 19899 1€
10 Bastdeh 27 ILM 281 (1988).

57) Kinnear and Hansen, supra note 55, p. 104-105, nn. 13-14.

58) Ibid., pp. 106-107.

59) Ibid., p. 108.
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| FA do] A FME FTIES oF
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(notes of interpretation, A|1131%), 3s4de] EAE vE EAS HFGA}
Zpel 3 A A (A1128%), HTFo] HIA11206%), Ao BHIFALAY)
AEZ7 ] tE %62 AF(Notices of Intent)e] 2o i3+ =363
T2 EEbY e FAEAS A- AL S FAHGD

[\
(e}
()
Ny

T
N
e,
e
v}
fr
td
i
oft

M
>
Hl

(o]

AAAQ FddAE WERUAS-(A1102%), FAHL7FAL0BR), F
|(A11102)o] gk AFAS oHFHA olo] g EvxRFgEA e £
AFS AAEEY. W= AS “FF8 (ke circumstances)S
Fost=d o] et FALAE dAEHA DHIATH FAHA7EY

Folle 2 oujo] thafl Z7|de tha ARtEs BF S0l UkAIRE ool of

-

60) NAFTA Free Trade Commission, Notes of Interpretation of Certain
Chapter 11  Provisions  (July 31, 2001), http://www.dfait-maeci.gc.ca/

tna—nac/NAFTA-Interpr-en.asp.  (2006. 5. 10. ZHA); ,  Statement
of the Free Trade Commission on Non-disputing Party Participation
(October 7, 2003), http://www.dfait-maeci.gc.ca/nafta-alena/Non—disputing—en.
pdf. (2006. 5. 10. 7HA); , Statement of the Free Trade Commission
on Notices of Intent to Submit a Claim to Arbitration (October 7,
2003), http://www.dfait-maeci.gc.ca/nafta-alena/Noticelntent-en.pdf (2006.

5. 10. 7).

61) Kinnear and Hansen, supra note 55, p. 111.

62) Statement of the Free Trade Commission on Non-disputing Party
Participation, supra note 60.

63) Statement of the Free Trade Commission on Notices of Intent to
Submit a Claim to Arbitration, supra note 60.

64) Kinnear and Hansen, supra note 55, pp. 112-113.

65) Ibid., p. 113.
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= 23 YEiAY, e ARE AR8AS i e AFRE olne
A Azate]  wtyt #HARECA’(if the conduct is arbitrary, grossly
unfair, unjust or idiosyncratic, is discriminatory and = exposes
the claimant to sectional or racial prejudice, or involved a lack
of due ©process leading to an outcome which offends judicial
propriety.) @AFESl WY ALGE gheletm ABAUCHS Fgel
4 FAABLE Yl A BA0H, FAY BT FAA) A 3
=, 589 st AT TP EX}XH Aol B W) Y= P
©

SAARRARRAANA W] el Ao FARGIA ALHE A=
= vwe] BEwsle 982 FAUT A viFe] FAFAx} Tz
g ege | ol MET W A=He FAE HEs] AT Rl
o mebd FAEAzcke] EAge suen & 4 9
e ALDE o BA MFH AEFe] BE YA 4 AT AR
MEe] Fulo] mFe] FASHE 495 QAR @ Ao] o Az o
@ uE Bl REE @R £ Aoy WEe] ARl uE TR
Az MF EAAE 98 DuH 449 Aden @ 5 Ak 2y @
el AEo] AT FANAY AEF 457 FAE LIS of
2olx7] wEel AAFE AEF FARH ols) Aid FeAL WAL
g wEel e €% AR AL PA7E BUsE Ao] wiz Hw)
FEAQAOIT o F vFe FATAELFS AAY wW LA A

Hn

2i-1>4

66) Notes of Interpretation of Certain Chapter 11 Provisions, supra
note 60. o] IFAHAL7|ES FAHI 20043 FFH ASZR VERE o]FAUTH

67) Waste Management, Inc. v. Mexico, Final Award (II), 30 April 2004,
para. 98.

68) Kinnear and Hansen, supra note 55, pp. 114-115.

69) UNCTAD, World Investment Report 2004: The Shift towards Services,
UNCTAD/WIR/2004, pp. 382-385, 376; Vandevelde, supra note 35 .
182.

70) W=S 20059 89 309 V|FEOE 1079 FAAMAC HHFIoz A2HUd
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ZAZ A TS Fol7] A F8o WS BHEA ALY T
Aetar FHI )$(fair and equitable treatment)E YA A TEW
o] Rste FAHLVELS e FHL HRor ) =R P
A SHAE, 200496l AERE ZFeke) ARFARGN = FAAe A
Ztel ZAsA-A ] e L YFte T WS BoH, oY A

—_

(A12z2), FAt =FAH132)d e 73

7 ol ek HAE o #HAe FUEHE FA
olm, HAFF EokllA F-A FA o]o] FAF =T AV FoEA
2 OFOAA AL, 20049 FFEF2 olE FA Zokx Fuidiithe 3
7b7b Jbsstth BRI wETIEd dis Ak S FEEE 2o At
o I A&S ox FAAL Hdite FroeR FAFAESo] 38
g0 9= FAAe] Adoem o]Fo]

e}

= T =
oA 93 Aot me BAVAY AL BAL AEAY &

UNCTAD, Research Note: Recent Development in International In-
vestment  Agreements, UNCTAD/WEB/ITE/IIT/2005/1 (30  August  2005),
p.122, http://www.unctad.org/sections/dite_dir/docs//webiteiit20051_en.pdf
(2006.5.10. #H4).

71) Free Trade Agreement between the Government of the United States
of America and the Government of the Republic of Chile, Annex 10-D.

72) United States-Singapore Free Trade Agreement, Art. 15.5.2.

73) Vandevelde, supra note 35, p. 188.

74) Leubuscher, supra note 35, pp. 280-283.

75) 2004 EFERY, & A B, para. 4(b).
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ox Jo o 1fr
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AEAzofe FEAMz0) R BANAAAG BEs] Az Wee 7
3 9T ANEE FEAMZ Bopol A FaRe} AT #As 2 Aol
2xate] e AdsAch. GARE Awe Fuy FgALH ) Pol

MFHA gFojHor e AP olfr(prudential reasons)7t EASt=E A
TEAHIZ g 225 AYAY FAE F =
AR FAE Tl oldd X g ALAES FAT AATLS FEAHIZ
g EAolgte ol 7sditt old A9 I A=Y e o A
Aol digt T35 758 de A& 5] A8 FAF ol EF Foste Ag A=
FEET o] FAE AVIso gttt FEFHol 2HS WA XIe A o] &
Ae BA=mzre] BN AAA e wet AF ). Ibid, N31-32.

77) Madelena, supra note 55, N29.

78) HEE FAY G} #RESY FAHEE)ANA FAES AFALFH o277
E219] thokst f3o ik JATFAE T ok 20043 EE<H A1E “investment”.

79) Geraldine Fischer, V. Reviving the U.S. Bilateral Investment Treaty
Program, Benjamin H. Sheppard, Jr., et al, “International Commercial
Dispute Resolution”, 39 International Lawyer 235, 244 (2005).

80) Madelena, supra note 55, N29; Schreuer, supra note 10, p. 140, para.
122.
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Azpe] FAE ofmstH, GAFAFEFS] WE o]|Fo) o] Fo|A ALY FAd
A5t FAHETE ofye} o]dd EAjdte 71EY FAE EFSHATESD

FAY] g7 AoE gigrlEd AoE derlee® R 3
th82) Az ti$r1FeEE “FAST FHYI of$"(fair and equitable
treatment), “F&3 HF e HA(full protection and security), A
FH A 7)%F(international minimum  standard), “AFYJZFolm  zEF o
L (arbitrary and discriminatory treatment)®] &X"7}F 21, AT
dq Uz gZ2E WP $(national treatment)®}  # &= t)-$-(most-
favored—nation treatment)’} Utk IFIXE AA 7 )FolFgn Fe
olfr& olzle] I FAAe} o= B e o5 FAAL deibY HuE
AAZ Agste Adel”] WiEeol Hxpde] dFolgts HoXe At &
dstr) Hbde] HAAe HlaE HAZ sk sde] oYy wiiFe] Ao o
F71Folgtal gt
FAA e FAAEY A= AAlTol o xpE A xX]9] giide] d F
o ggr “SFA8(like circumstances)ol A Az]=e] xpHo] wHAYE)
AL 9] A FAA i FAbel dis A=mddg-ofF H=eE F
Frh 2004 EEQHE, olAF wRMAIR, FAb oldel d@AlE EII
F2ro] BE gAY A4 FAAtet g FEAE B s thsd)

A= ZAY 3 2THE ARG BEsA] & u$S FAAAA
Foafof st oldole IAMHY 58 AdS dustA ¥ 1y
2004 EELL FUAFFAEY AT ALY sfAe8 st

kel A 3?3}5 %xﬂ]zﬂj\_ﬂ—’r—ol Sl el RAETa gkl

m & rr 2

WEE ERHE BAALALE A TABGUA G RoAT AL 07
sha 9l Wolth ‘BYSkm YWY st FRY RISk BY L FAUE

81) Supra note 44 Z+=%.

82) Vandevelde, supra note 1, p. 1.

83) Fischer, supra note 79, p. 244.

84) Notes of Interpretation of Certain Chapter 11 Provisions, supra note
60.

85) “FEach Party shall accord to covered investments treatment in accordance
with  customary international law, including fair and equitable treatment
and full protection and security.” 2004d FZF<F A5% A|13).
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HA] A7)0l e F7HE 9 e AEAHQ FEEA gFoAXE A
o] olun, @A IAFHALVIES] T dEmM TE FA ol wel TRl A
Foee 71ES wAg FEQRe =3 SAEAY ke FAFAERGY ¢
& 9 St a2 AAVE SAHLTEY S A e okdEal o
EUAFHAHNAFTA) A7 9 93](Free  Trade Commission) 2]
MAe FE3tATs0 T} = AA FHAA NN FA 3t
| AHEae] Aol we} AL WAL FFAREAANA RS A-EEA

B3 BHooh B IAldgylA avste A

2. AEe) Aol A

S7be ATe] NBRANE FASY) skl AR oS FARE WE
o %oga% A7t Atk A olde] W BEFE 2AFOL EE &
AFEENE AYFAYL B 8 ANY] AFFA ol FolAE o

jus)

8 = FAAATS A So] YARAL £AT vhe] EAR A u]
95e ART AR AEselel BT AW e, FAFHZOMD
o] AT, AHEA o187V FHZ ol MAY AEge] W} o]o] ol
FolAEE sgalof DThO old] W ool AAAY] REE AT

86) “1. Article 1105(1) prescribes the customary international law minimum
standard of treatment of aliens as the minimum standard of treatment
to be afforded to investments of investors of another Party. 2. The
concepts of ‘fair and equitable treatment’ and ‘full protection and security’
do not require treatment in addition to or beyond that which is required
by the customary international law minimum standard of treatment
of aliens. 3. A determination that there has been a breach of another
provision of the NAFTA, or of a separate international agreement, does
not establish that there has been a breach of Article 1105(1).” Notes
of Interpretation of Certain Chapter 11 Provisions, supra note 60, B.
Minimum Standard of Treatment in Accordance with International Law.

87) 2004 EFSH A5xE A2 EFGS EF FEHAM AdA IFABEFH vs
T3t AT

88) 2004 XEFQ A|TE.

89) wl=o] 2], d=e] FJe=, 48 dF} FEIUF FAFTSIIFe] AYE ARF
A ol87Fs3 E3lt). International Monetary Fund, Glossary of Selected
Terms: Freely Usable Currency, http://www.imf.org/external/np/exr/
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g9 2§ ol gov, o] AfelE et FPsh, vRe|n, el
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Ze @A FEA EAE ARl FAETE FAA AgHE otk A
8= &aAlw Es A3Te FARL AfsiAY Aujdte FAE Eitete
FAF o] P Y BE FXlo| HLHThe)

2 < BT AsAT AFsEe A5 AA
2 AAE oAU FAE 55T W B Y 58 AFFER F
53 a9E ke AR X9 AR A3 Ay HEY AFFIEGAA

2 AT E 488 AS AT Al A a2 DAY X E

glossary/showTerm.asp?term_id=41 (2006.5.10. 73 A4).
90) Fischer, supra note 79, p. 246.
91) Ibid.
92) 2004 ®EF A2z AT (o).
93) 2004 ®EF A6 A1
94) Fischer, supra note 79, p. 245; 20043 E 59 H <44 B.
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2ol Agee FYTALAE Fastlol oW, Fke] Feolz AN
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95) Fischer, supra note 79, p. 245, Penn Cent. Transp. Co. v. New York,
438 U.S. 104, 124 (1978) F=.
96) Supra note 76 Z+Z.
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d FAAS GAbm3he] B AR AR S "3 sler o

7} T} 100

97) Vandevelde, supra note 1, pp. 256-257.

98) 2004 EF A26x A2

99) Vandevelde, supra note 1, p. 258. 23U HFQAL FA7} o]Fojx= Fot
AHoZ A4l AFE BESY] st LAlTe] HA e PAATL FHMNY
o XEFH FHHA e FAHZHA HWEHAHA(njunctive relieDs F+ &
AT 20049 mEQF A2 A28 2 A3

100) Madelena, supra note 55, N32.
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Legislative Review to Encourage the Foreign Investment
-U.S. Model Bilateral Investment Treaty-

Kim, Min-Seo*

In November 2004, the Department of State and the Office of the US.
Trade Representative posted the text of an wupdated US. model hilateral
investment treaty (US. 2004 model BIT). The new model contains provisions
developed by the Administration to address the investment negotiating
objectives of the Bipartisan Trade Promotion Act of 2002, which incorporated
many of the principles from existing US. BITs. The model is substantively
similar to the investment chapters of the free trade agreements the United
States has concluded since the 2002 Act.

The new model contains far more detalled provisions on certain procedural
matters, such as access to investor-state dispute settlement (Articles 23-24)
and transparency of national laws and proceedings (Article 11), and on
certain  substantive  protections accorded to investors, such as the minimum
standard of treatment (Article 5 and Annex A) and the applicable standard
for expropriation (Article 6 and Annex B). New articles also address the
mnappropriateness  of encouraging foreign investment at the expense of protections
afforded in national environmental and labor laws (Articles 12 and 13).

NAFTA contributed to modern international investment law by creating
a relatively large, cohesive body of procedural and substantive law that
merges past precedent to create a norm for future awards. The US. 2004
Model BIT is certain to consolidate this legacy. Review of these Model
BITs frequently reveals clear NAFTA roots, updated to incorporate practical
exprience gained in the last ten years. For example, the Model BITs
incorporate  procedural innovations such as amicus briefs, have relatively
detailed arhbitral procedures and guarantee a very high degree of transparency.

The Model BITs also incorporate substantive developments in NAFTA, with
annexes on customary international law, the minimum standard of treatment
and expropriation. The recent Uruguay—U.S. BIT appears to have followed
the 2004 US. Model BIT almost verbatim. Other countries are also developing
model investment treaties to guide their negotiations. This next generation of
BITs is likely to adopt significant portions of the US. Model BIT and further
consolidate the contributions of NAFTA to international investment law.

KEY WORDS bilateral  investment treaty, United States, model BIT, U.S.
2004 Model BIT, Friendship, Commerce and Navigaton Treaty, FCN treaty,
NAFTA,  Biparisan Trade Promotion  Authority —Act of 2002 (U.S), investment,
international investment, foreign investment
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