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Abstract

I . Background and Purpose

[ ] Background

O In recent years, the heightened awareness of the ‘legislative evalua-
tion’, which can be an effective approach to improve rationaliza-
tion, efficiency, and reliability of legislation, has led to extensive

researches in this field from various perspectives.

O Given the fact that there are a variety of purposes and subjects of
legislative evaluation, it is necessary to research into various effec-

tive methodologies of conducting legislative evaluation.
[] Purpose

O This research analyzes the “2007 Consumer Bankruptcy Project”,
which examined whether the amendment of federal bankruptcy act
in 2005 achieved its legislative intention, and seeks important impli-
cations in the area of methodology research and development of ex

post legislative evaluation.

O Furthermore, it also concludes with substantive policy implications

in the field of bankruptcy law in Korea.



II. Main Contents

[ 1 The Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005

O The U.S. Congress intended that most consumer debtors would choose
Chapter 13 over Chapter 7 from a policy perspective. However, many
debtors do not choose chapter 13, but opt for Chapter 7 with some
benefits of chapter 7.

O One of the benefits of Chapter 7 is to allow debtors to receive an
immediate discharge without paying creditors any of her future in-
come.

O This preference for Chapter 7 motivated the enactment of the Chapter
7 “substantial abuse” provision in 1984, and then the revised *“abuse”
test(“means test”) in 2005 that spells out what level of excess in-

come constitutes presumptive abuses.

[ ] The 2007 Consumer Bankruptcy Project

O The project examined whether the “bankruptcy abuse prevention and
consumer protection act of 2005” achieved its purpose that restrict

eligibility for relief under chapter 7 form an empirical perspective.

O It concluded that “instead of functioning like a sieve, carefully sorting
the high-income abusers from those in true-need, the amendments'
means test functioned more like a barricade, blocking out hundreds
of thousands of struggling families indiscriminately, regardless of

their individual income circumstances.”



M. Implications

[ 1 Methodological implications for ex post legislative evaluation

O This research has methodological implications of the 2007 Project
for ex post legislative evaluation that evaluates whether an act
achieved its intended purpose, and identify side-effects of the act

by adopting empirical methods.

[ ] Policy and legal implications for bankruptcy law in Korea

O It also has some policy and legal implication for bankruptcy law
in Korea, which has been considering some measures that would

prevent bankruptcy abuse.

O In fact, the 2007 Project in the U.S. suggests that means test focusing
on income that is supposed to differentiate can-pay debtors from their
can't-pay counterparts may not be an effective approach, a new ap-
proach taking account of the overall financial condition of debtors

should be considered.

» Key Words : Ex-post legislative evaluation, legislative evaluation
methods, federal bankruptcy law in the U.S., bank-
ruptcy abuse prevention, bankruptcy abuse prevention

and consumer protection act of 2005
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19943 ¥}2k7) 8 ¥(the Bankruptcy Reform Act of 1994), —1&]ar At 20051 7HA €
grbG8-FA] 2 AH|xF B H(the Bankruptcy Abuse Prevention and Consumer Pro-
tection Act of 2005)S & 4 3l
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H Al A=
o oA E FAEH7E §rt2)

% AuAuy e, Fane, 195
H
piA H

2 ox rlo
rE i
o &

IJ

i)

AW

K=

L

&

rJ

2. W= Babe] wham

ko] oAute e A A 1978 F-E Article 1, section 8, clause
4ol YA H o2 oslo tste] mpilto] #Hg FAE WH(uniform laws

24) 28 U.S.C.A. § 2075 (West 2011) (“The Supreme Court shall have the power to pre-
scribe by general rules, the forms of process, writs, pleadings, and motions, and the
practice and procedure in cases under title 11. Such rules shall not abridge, enlarge,
or modify any substantive right.””) (emphasis added).

25) Federal Bankruptcy Rule 9029.

26) ThRel I RES] AA FHES West Pu
cal Court Rules®} 7 2] 9 T o)A —’F 2

27) olelg W] A vy 22 7HA a2 @g 3l FNE Tk Wests
Banruptcy Reporter (B.R. or Bankr.Z OJ%), EH}H«J Z7(B.C.D.Z <1&), Commerce
Cleraring House Bankruptcy Law Reporter(CCH or Bankr. L. Rep.Z2 $1-8), 2]l Collier
Bankruptcy Cases (C.B.C.Z <I-§).

28) "= dabHe] b 9 A Ao ek ¥ 2= Vern Countryman, A History of
American Bankrupt Law, 81 Com. L.J. 226 (1976); Stefan A. Riesenfeld, The Evolution of
Modern Bankruptcy Law, 31 Minn. L. Rev. 401 (1931). FUE3 o= ¢)x]&, n|= 3}
Aol T AL, in sabE A, MEAL, 2004, 203232 FF4], v=re] Ak, g
SHAAT, AP HAL 983, 1998.9; 25, =AM S] of 4, 015}04?41:115. W
2008, 67-83W =

ublishing Company's Bankruptcy Lo-
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A2 vs bEdgEA 2 AHA o

kg e wEE Foersith o] % 18004 7]

o Hzo] AW FbHel AAFENoY, 5 W 184171714 Gl

A AdHEoe] dEE HE BHet oz AAHoz Syl mhxl

ANFAE AT 2 FEES flote] WA Y-S Fofstr] Huhe

ANAAE S8 FAS THoR AP JE, S AAA A o vt
 (involuntary petition)7ko] 7158k 2 o] A t}.29)

s gk Aol AAFHAY &
2 1878 7N HA 3] A 2F(composition agreement)ol] 3t 7

e
)=
= =dgtes A = Arelgk= Jide] skl A A
%]

=

19417] Fuko] AAA E3foll thxstr] gk gk WHo R 18981
AQE Aulabgs)e o] 3 19781 HAbHO| 93le] tiAl|E 7] o] A
7hA] 80zt A &HE Ao “HAS HEAS ¢ e ¢S uF 4
AstRar WAL A = A HAE Fhsion dAs A7) ¢
st JARES] Fo7t gloj® Fstes g7k’

29) David G. Epstein et al., Bankruptcy 1 (1993). ¥ *]-&, dabwiel- uked Al 2004, 208
HEAFAE A Hee wr] ste]= bl uksls G AR AAFEHE
Zlo] of]g} 1Akl 2] (bankruptcy commissioners)® AHAAESY FoE dojof 75
shoith SR WAlE 7] k] WA S A (certificate of discharge)E P oloF dh=
tl o] WAFAE dojofst T AF-of AFA Fao=2HE d ¢ AATk).

30) A A= 1800 el Al AW atiEe 1803 el #H A ¥ At

31) AL, ke F, 210-2119.

32) Ch. 541, 30 Stat. 544 (1898) (repealed 1978).

33) ¥A&, 9] 2, 2139, Charles Jordan Tabb, The Law of Bankruptcy 43- 46 (2d
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A 1™ = gky A

1968 A5 <F 10| AX dANE 22 1978 ARFuRAH )

o

dom AAHJT. 19781 3R (Bankruptcy Reform Act of 1978)34)
< AV AFem, A v Aoz 3 U Ade 9
o ofum, o5 wm Y RokE Auista de Welda ¥
T TR 19781 9] A w=re] dpabe] JapHom ghe fA
ol AAd AEL o= MAAA A A Haert 3d A
S 2@ o ol WAAA EAES WA ow Frhta gl

T 0o AMA=eA 7Hg Tad olfre TabEde] Ay 5}
AR el Al 9fell #Ek Aoty I F M2 ALY AAEAE F
§rebiarse) wejle] el dste] dojH e E=dgoRM
@A e T ASste] Ve A9E 7 =S s3I
alar 2R vbe] {5l mek 211379 ol g& 24dstet] 4
a o= W A 83T

19783 /N o] Fof = w]
oy, HA pE & A
E3to] o]Folx ) 20054 7

=
ol
o
)
jubed
rlo
nS

o

o

ol

¢ 9

K=
2
ot
ofo
ok
>
s

ed., 2009) =

34) Pub. L. No. 95-598, 92 Stat. 2549 (1978).

35) Charles Jordan Tabb, The Law of Bankruptcy 46 (2d ed., 2009) 3=,

36) ARG, %] A, 223H(“4 TFH| ANF HaE stuE TG AWM 7
9] 3| ALA} A (Corporation Reorganization), 3}<](Arrangement), %= 3] A} 71 (Railroad
Reorganization), 3]A} o]9]¢] AF-AZS 93 K54+ 3}2)(Real Property Arrangement)
£ %ol A7 (Reorganization) a2 3t F7¢S) A= AMJAATFAE A% A
2] (Adjustment of Debts of an Individual with Regular Income) dAx}S st - An|3}
WAL,

37) Ao EE AAEANA HAEH ARkl dish 7o nAbe] #
Az el Al AAgoA o]F FAT F glotes A4 4+
Atk

38) 19781 AWl #Ag e H i B A= AAE, e A, 220-226
H; Kennth N. Klee, Legislative History of the New Bankruptcy Law, 28 DePaul L. Rev.
941 (1979); Eric A. Posner, The Political Economy of the Bankruptcy Act of 1978, 96
Mich. L. Rev. 47 (1997).
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A2 vs bEdgEA 2 AHA o

Z~H] 2} K % H(Bankruptcy Abuse Prevention and Consumer Protection Act
of 2005)"39Z A Zo] FHAIZI= Zo|3tt. o]& FalA, WAlx}FH o]

gk febs= ARl lske] A7 WAE o83 & QA Fhe

Aom, JaA el F7keh ofd A= Qg EHo] §438] Folud
A ABAS AuAp AlgAE (consumer credit industry)] =4 <l

2HE FA o] F A A H A4

3. AWIAHA A AE Al Ak AT A13%

WA &n[AE 3bab o] Qlo] MRk WA A 9F
Ast A= A7 AH4HE 2 (Liquidation) 2} #1137 (Adjustment of Debts
of an Individual with Regular Income)e] A{FAedxz2 Yol At
T U Hm AWMLY 2SOl F = 19781 WS AH|AE AT

Az sl A9 Auel meh A7l FWEA Ex A3 A

)

.
d

PR ARE o8 F A Ha, o] BH . ARYoRE ATYY
BAE AEgomA 2 ATAs HEE A4E Bl wu
B dEe 9 5 dES FHUth T ojseld Amns
dhsh gol AAHOoEE Fo A5 PO A3Y ANE HEY
S Qe AIle] ATES FET A Folo] EATLL

() A7l % Faraa

FrA o] AP owmA AT FAEA= AA A AN 60%

ool aFst= FEolth AiEAfeM = AFALe] AGANE

39) Pub. L. No. 109-8, 119 Stat. 23 (April 20, 2005).

40) 20051 JibeEA] B vt Bl A} Bl F ool wheh Al
3 FEPoRE ofA%, ulw lsbgde] 2wt R fEEele] Fat,
A Ao, AT AIY 2](2000. 1); A7, 2005 d V=AY IR AH| ARk
Awe] Fo MWL 2 o, MAEE A9d Al2s, Ak 7d 8H3](2005.
11); Charles Jordan Tabb, The Law of Bankruptcy, Foundation Press, 180 (2009) =
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i)
ol
ol
k
9
Ll
e

Sk7petol AR A Wi e, A5
© 7184 TEE JHAA dnAD) 7]EA e
Axpo|l A FANL AFARE] hFE A A B A ]
Z}ak(nonexempt assets) S % AH(liquidates)shal AHS HA3F AAAE
oNAl o5 ArkE HiESHA Hvh 1 al TR A EHA A
e g dow, 9Ll o]k o] AjH o mAE HAS WA

FAES AT AxE 8T F A AR AAE 7T
A7) AAEA= gake] Al (filing of a petition)ol] &3Fe] 7iA]E
Uh43) o2 Akl ofste] AHEW o5 A 417 (voluntary
petition)o] 2} sho}, kA AlA o] AHg-ol= AHsA o= AT H (order
for relief)o] H2Hgo oJste] HAsHA Hrh4as) shA, 2FA} o)Ll 2}
of o]k A2 w]x}kA AlA(involuntary petition)o]2} &2]9-1, Joj%=
3 oo AR AAH e Fofsh= Ao] kA o|thas) nizpdA AlA
b AHAAES BIRPEA FAE 918 WEA 7 (statutory grounds)

Fwstolol stn, b4 AU TAL ATA] Awra ABAA

M o

(generally not paying such debtor's debts as they come due) Hi= A|AHg2k2l
Bt & ¢ k4 2 A e] gk gl vapdE A
TS TRATEAIRE A R o] HARGo] oJste] o] FoA|=

Yaz, HEA oA 7lste] e AR 2 4 9l

w
o

d
=2
o:

o
ol
m

rr

o
5

L o}

N
(o

.

41) Charles Jordan Tabb, The Law of Bankruptcy, Foundation Press 92 (2009).

42) A7 Aaks &8 o gle I:H*“’ e, 29, B33 2 7l 58718 S
¥} A 5-7]F(governmental units)S- 4 9t} 11 US.CA. § 109 (b) & § 101 (West
2011).

43) 11 U.S.C.A. § 301 (West 2011).

44) 11 US.C.A. § 301 (West 2011).

45) -3+ x5t (general partner) Yol F&
9 AAHS = A= A Al o] ]—,

ZAg-o = mjxpdbd Aldo] ) 11 US.CA.

46) 11 U.S.C.A. 8 303(h) (West 2011).

o2 Z3¥(partnership)oll thsto] A7

Ho] FaAolxsldo] AHLE 5=

%]‘
§ 303(b) F=*
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A2 vs bEdgEA 2 AHA o

sake] Al Hol| oste] #D Abzlo] AAIEW % 7bx] WA gt
AgTh A, AARA] AR Y FA AR BE A
1

o nE

)

2 o]Folxl kA thestate)s T/3SHAl HThAD FHAEAIFH o] o] Fof
= o7F AFARY] A4k AR Akproperty of the estate)S -4 51
th o] Ak ol AHA AN oz AFA A HEl & & 9
o, o o] AFANA EHoHA A frtas) sk Ak A7
oA Fa3k Jidow, o Aite] ol HAkd wide] tidte]l ok
A, sprbapd o]l JRAIE™E AEARe] JE A QA BAE AsHow A
Z](automatic stay) €l th49) A4 HAE fg HY] HEeo] XY

(injunction)& M@ %) ekom AR Z AEH FA|7} o] Fol AT},

o it

it

(2) A1l g A+t

A3l ot AFAedas N vk AFAe e 9T
AApEA, AFAE A ALHE BEE A o] AvbAAE A
FHA A whel 3del A 51 Arele] ZA @A A WAEE V]
ETEE °olFaL JITh50)

A3l ogh dab= g4 Fde] S AiQlwte] A o] e d
AOZ S5 Aol o7k ApA Aol oA AAHH, HAA} T
of o3k wjApEa Al ofste] JhAE 4= glrks2) A3 HAke] &
3} F e FE A 52 (codebtor)ol] Tk NEZ @rlAare] A2}

i

K

47) 11 US.C.A. § 514(a) (West 2011). 3}2kA1% o] 3o A FA17) & 53 Arke A5
Zhe] Aatoz A o)

48) 11 U.S.C.A. § 522 (West 2011).

49) 11 US.CA. § 362 (West 2011). ¥, H|xa 2134 o] Qo FAHH| U&
WA= AR AddE AT AT AFFA A ASFEA] = Fo]l dF o]
11 U.S.C.A. § 303 (f) (West 2011).

50) Charles Jordan Tabb, The Law of Bankruptcy, Foundation Press 105 (2009).

51) 11 U.S.C.A. § 109(e) (West 2011).

52) 11 U.S.C.AA. § 303(a) (West 2011). AF-AE& AAITE A13F ALAS A7 A
2AA 0 2 o] 3 (conversion) e = U

=,
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A2 vs bEdgEA 2 AHA o

o] 71t Al FATE A, 2) WA A28 A1237H(A H H &) ol

Aol wel A Bt I7F Mol A&Holof sk MG, &, w0l
AzHEo = A, 3) Aol JHEA(in good faith) Le]ar ol
osto] FA A &2 e At s A, 4) At Exd
A At olste] FEE A isto] wjFEH = Aow wof 3l
= A 77 AT A Ad Aol f7bE lvkar 7Hg R
ol wgdun A s A T3 22 e AFstolof 3

th6n) A8l 17fell ofdte] EE AAAE °17}7ﬂ§—jﬂ 3o &
Aok 2 AQ@Are] Aol Agel 7
7F Aol Fost=rtE A4 ¥t 59 7415101]*1 i 73%3
Aelakar A ARl Al Fl&akar, Ay
g AfA e A5E AYstas ojud FEx Oit(free and clear)
fako]l AF-Ap Al ALSHA fThed) AFA= ALt AE F
oftfell Algetell we} WAE JRAIStAoF Frh 2 A ES HA
teto] o] Fojx|aL AN AESte] QI7bE wWi7hA] 1 WAEE ¢
A&l Far, AERE 17F F Jhsdk W] JAAAG FAste] WAE
QFo] QIZFEH] 2 wle BAH LS FAG FAE A

A Al REEEgETL64)

A13gel = F FHe WAl A Ut A== Al <A}

N

of MAIE ¢ad 499 WHett W2 deow WASHIAA
S ajof 3ehes) F A FPoRE Al 3 ARWMA|E o] Fo

BARE, 1 AAE ¢

A% AR skt wao] e

61) 11 US.C.A. § 1325 (West 2011).
62) 11 US.CAA. § 1327(a) (West 2011).
63) 11 U.S.C.A. § 1327(b) (West 2011).
64) 11 US.CA. § 1326(a)(1) & (2) (West 2011).
65) 11 U.S.C.A. § 1328(a) (West 2011).
66) 11 U.S.C.A. § 1328(b) (West 2011).
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(3) A Aol QloiA] AT A1sge] T o2 Suiv
AAH 8ol ol

Qb AR wie} o] AnlA FAEA o] A7l olF Pk
Axpsh @7 Asge] ATAY AR Fad /TS Fshe, D

)
ol
ol
X
i
v

o7 Av|A AFEAE= A7 A1373e] Axp Aol A A
;(O]_

ojEAomE AT HAbel oetx i, A1 HAE MAYsi=
A5 AFAS AAR 5 e SHol low, WAl SH
M= AFAE 7He3 o A13d o2 FEstH I st A= Aoz
BTN e A137 ARdel= A7 AR Hlaste] o] &F o
2 B2 olfo] AR dAAHoZE WEEA] o] e FAA o v}
A= o] PH I UA = F2> Ao= HRITh

G A1 ARl M= AFATE AddAgite]l opd AbS &
B3 4 Qe 713)7F e vHAE, A7Este A= wldS fste] ol&
AckE dAQle]l ek "t webA, A oy A& AlE B
etz sk AF-AE Al13gstell A o] AaE dEsHA dv =, Al
778 Aol A AREE FARIGA ImE AL St = v F5E A
T A3 AMdAA = AFAE Y] FYPoENE AT F 9

7] wiZoll AHHe H71E Aol 7 et
AdA = FAY Asak o A ALkl g
FA7F 2 BRE A&stEa shd, d
O HRAAS] WA #eA st
8}744, i}ﬁﬁﬂ et geow dF dFgiAste Qe W ol

67) H.R. Rep. No. 595, 95th Cong., 1st Sess. 118 (1977) Z=.

68) 1 H=H thgo] A7 Aol A AR (no assets case)o] ALt Abibol Q)
vl ste et AAM -2 B3 ¢ flis W5 A4t Az (nominal assets case)
olty, A7 ALHAAME AEAA A 2Hexemption)2] Aol o]ste] Zhzhe] A AE
@7l Aol 7hsetA @ AL ofyrh wEbA o]y e o|He Axdh= AL A
AHol A e Aoz Helth
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71) 11 US.CA. § 727(a) (West 2011).

o% AEuA|nhE wel =
o

72) 11 U.S.C.A. § 1328(b) (West 2011). hardship dischargee}ar 3ttt
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A2d sabdgaA B AHA By

A3k Bgshe Bol ATANA FelstA dh
A5 ARAE A3 AAE ol g3
o

AR A A B5E7] ®rke A7

o g

A} e AS7F wok Ard A=

= al
gtz st AFHA YFAE AT A Aol A gl Al

m (

==

A gl Agd 9ol AhEE Adn @ 5 Aok o A%
A SakAbe] AN olde] AR WaAHEow Aol @A
Aare mAske o] A Aol Wa glon, Fue] £ et

1. 20053 ARTAEHE A w4

A A E mpel go] o2 . AEH o vE A13F Hate] &
o] Mz Eojof e EFsta AFAAoRE 2HA} AT AT
AxE &stele Jd3ert 80, olE wiAdew AW S
20051 bR T FAlE FalE o A /AP AT 2005
W 7R e] AL “20051 TARE-E A B AN HEWHTS A 2o
AHEAIA, BARH] givka s = A F-Atel diste] A7 HAE
o] &3 4= Al at7] skl AT07X(b)Holl FAFEAF GO AZ
AHQ 71EE FE Aok AAR Anjak fFA o] o3
ol gk Haglel F-&atAlet ddd =4
o= o]Fojx Yt F, aH|A 4lE

2foll thsk A|EA, o)A ojHE AA

=

flo

73) AAZ A g AFAEL] AAA HAIEe 1984 PG A “AAA
&(substantial abuse) %32 FA ¥ AZI7E HAL, oldtellA AFHEE= wiel 3o
2005 A Agupibe] WAR S ALl Hek 23S AAMSHA sk Al7I7E H U
T} Charles J. Tabb, Bankruptcy Law Principles, Policies and Practice 108 (3d ed. 2010).

74) 11 US.C.A. 8 707(b) (West 2011).
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A2 vs bEdgEA 2 AHA o

qog tREo AEAqA FTFS v xx] Eah, A7 Fabdzte)
13

ojfeo]l HAM AvkE FHoE A3l o AHdAs: &L F
S AAgel AAHoRE T A3gE AEetA] o A7
& Agsdl "k Zlolrh e ofdl thEt el EF At
At ol wtjejze] 8x= AT AabEAre] wgel @3 e
AAA g Aolw, ol o] ofwel= anAk 284k 9
AAA QD 2ARE o2 shar gl7] wEeleks Atk elal A
Az A7ge] AEasg deste e A JFAES BE =
22 A = fhe ARl o Aol wep AEHR 7§xﬂx—1 T

AxbE destA] ek Xﬂ7/'f-}°ﬂ M R R P =
Dz ghvkar AZbE = A, dld AR S
712tk f1gk A= A707x (@)l A 8 skal = Aol sk

ATE76) 1984 °]3]= A707x29 (b)E F7F8l,
Hojdts Aol A7 AaE “AAH o7 JF-&(substan-

tiaIIy abuse)"é}ﬂ] HE A &uA ARE T2 s el 9% A

|

75) A77F Ak F8o fAlet BAg =99 A= Marranne B. Culhane & Mi-
chaela M. White, Taking the New Consumer Bankruptcy Model for a Test Drive: Means-
Testing Real Chapter 7 Debtors, 7 Am. Bankr. Inst. L. Rev. 27 (1999); Charles J. Tabb
& lJillian McClelland, Living with the Means Test, 31 S.L.U.LJ. 463 (2007) #=.

76) 11 U.S.C.A. § 707(a) (West 2011).

(@ The court may dismiss a case under this chapter only after notice and a
hearing and only for cause, including-- (1) unreasonable delay by the debtor that
is prejudicial to creditors; (2) nonpayment of any fees or charges required under
chapter 123 of title 28; and (3) failure of the debtor in a voluntary case to file,
within fifteen days or such additional time as the court may allow after the filing
of the petition commencing such case, the information required by paragraph (1)
of section 521(a), but only on a motion by the United States trustee.
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77) Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353, 98

Stat. 333 (1984). (“(b) After notice and a hearing, the court, on its own motion and not

at the request or suggestion of any party in interest, may dismiss a case filed by an

individual debtor under this chapter whose debts are primarily consumer debts if it finds

that the granting of relief would be a substantial abuse of the provisions of this chapter.
There shall be a presumption in favor of granting the relief requested by the debtor.”).
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AR E Z2AVS ZFAsEe]oF ghtkar Aagin) o3 9] ther o5 9
A3l o] Ao gYdEe] oddd FE xHelglen, Hd3|7F 1997
G AE HaME A& FF 1998 WAIAEHFALE e oAt
A Rets At eyt & ke T FASkE vk

A7072 (b)ol W3k HA-e 200513 HA SAEHA 7 =do] Wk

d ulgeldth & 9 A disl b5 dREe T 239 )
e =IO Y HAS dAdstA] 1E Aolw, vk Ik ARl
gk Pgnge S7HA7E v, AR S 8k Blo] oy
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S oA BlolEhe $EE BH ke i, o)z AU &
Aol Mg ARE A707% (e A JeE TR o] FolA]
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78) National Bankruptcy Review Commission Final Report, Bankruptcy: The Next Twenty
Years (1997) #=.

79) A7 AAbAAle] o3k FAE NS G e v AFAE Algetolof gt
= &L 19943 =7t PH A AL 91 3] (National Bankruptcy Review Commission)<]
ANES ASshed 4Feha Favh 2oy A3 99 F 41 A7} A3
g Aol A AFAre] dulg A@stoiol dul, olele ATS kel WA
Ab@a means test)E T&3lojof dfal e MR HIUME AEFISU F, WA
AR ZALE AX AFEAY] g5 A13F Al A AFEAAA WMAS & wF
FTwstthal AAA A F= A7t ok AR A7 Akl &8o] AHE
ojof grhar dk= Aotk olE & HUES] o o3 WA ALY 2
QA6 B3 FARNE EHIoF T, 199838 AlFhdo R = Uy g7]ddA]
tow AAHAT. ey MAAE AL =qio] tiEk ek o] 5wl 3]7]el] A
FEI o ek ool Avsta HFH o= A 20051 Hto] FrE )

80) <& E9}, Eugene R. Wedoff, Means Testing in the New § 707(b), 79 Am. Bankr.
L.J. 230, 277-281 (2005) .
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81) 11 US.C.A. § 707(b)(1) (West 2011).

After notice and a hearing, the court, on its own motion or on a motion by
the United States trustee, trustee (or bankruptcy administrator, if any), or any
party in interest, may dismiss a case filed by an individual debtor under this
chapter whose debts are primarily consumer debts, or, with the debtor's con-
sent, convert such a case to a case under chapter 11 or 13 of this title, if it
finds that the granting of relief would be an abuse of the provisions of this
chapter. In making a determination whether to dismiss a case under this sec-
tion, the court may not take into consideration whether a debtor has made, or
continues to make, charitable contributions (that meet the definition of “charitable
contribution” under section 548(d)(3)) to any qualified religious or charitable entity
or organization (as that term is defined in section 548(d)(4)) (emphasis added).

82) Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353, 98
Stat. 333 (1984)°14 FAHE A “(b) ... There shall be a presumption in favor of gran-
ting the relief requested by the debtor.” 'H—rZ]-Oﬂ S5 A FAFAC] 2HA F A,
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83) 11 U.S.C.A. § 707(b)(6) (West 2011).

Only the judge or United States trustee (or bankruptcy administrator, if any)
may file a motion under section 707(b), if the current monthly income of the
debtor, or in a joint case, the debtor and the debtor's spouse, as of the date of
the order for relief, when multiplied by 12, is equal to or less than--

(A) in the case of a debtor in a household of 1 person, the median family
income of the applicable State for 1 earner;

(B) in the case of a debtor in a household of 2, 3, or 4 individuals, the highest
median family income of the applicable State for a family of the same number
or fewer individuals; or

(C) in the case of a debtor in a household exceeding 4 individuals, the highest
median family income of the applicable State for a family of 4 or fewer in-
dividuals, plus $625 per month for each individual in excess of 4.

84) 11 U.S.CAA. § 707(b)(7) (West 2011).

(A) No judge, United States trustee (or bankruptcy administrator, if any), trustee,
or other party in interest may file a motion under paragraph (2) if the current
monthly income of the debtor, including a veteran (as that term is defined in
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section 101 of title 38), and the debtor's spouse combined, as of the date of
the order for relief when multiplied by 12, is equal to or less than--

(i) in the case of a debtor in a household of 1 person, the median family in-
come of the applicable State for 1 earner;

(if) in the case of a debtor in a household of 2, 3, or 4 individuals, the
highest median family income of the applicable State for a family of the same
number or fewer individuals; or

(iii) in the case of a debtor in a household exceeding 4 individuals, the highest
median family income of the applicable State for a family of 4 or fewer in-
dividuals, plus $625 per month for each individual in excess of 4.

(B) In a case that is not a joint case, current monthly income of the debtor's
spouse shall not be considered for purposes of subparagraph (A) if--

(i)(1) the debtor and the debtor's spouse are separated under applicable nonban-
kruptcy law; or

(1) the debtor and the debtor's spouse are living separate and apart, other than
for the purpose of evading subparagraph (A); and

(ii) the debtor files a statement under penalty of perjury--

(I) specifying that the debtor meets the requirement of subclause (1) or (Il) of
clause (i); and

(1) disclosing the aggregate, or best estimate of the aggregate, amount of any
cash or money payments received from the debtor's spouse attributed to the
debtor's current monthly income.

(¢)(1) In this subsection--

(A) the term “crime of violence” has the meaning given such term in section
16 of title 18; and

(B) the term *“drug trafficking crime” has the meaning given such term in
section 924(c)(2) of title 18.

(2) Except as provided in paragraph (3), after notice and a hearing, the court,
on a motion by the victim of a crime of violence or a drug trafficking crime,
may when it is in the best interest of the victim dismiss a voluntary case filed
under this chapter by a debtor who is an individual if such individual was
convicted of such crime.

(3) The court may not dismiss a case under paragraph (2) if the debtor estab-
lishes by a preponderance of the evidence that the filing of a case under this
chapter is necessary to satisfy a claim for a domestic support obligation.

85) 11 U.S.C.A. § 707(b)(3) (West 2011).
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In considering under paragraph (1) whether the granting of relief would be an
abuse of the provisions of this chapter in a case in which the presumption in
paragraph (2)(A)(i) does not arise or is rebutted, the court shall consider--

(A) whether the debtor filed the petition in bad faith; or

(B) the totality of the circumstances (including whether the debtor seeks to
reject a personal services contract and the financial need for such rejection as
sought by the debtor) of the debtor's financial situation demonstrates abuse.

86) 11 U.S.C.A. § 707(b)(1) (West 2011) F%.
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87) 11 US.C.A. § 707(b)(2)(c) (West 2011).

(C) As part of the schedule of current income and expenditures required under
section 521, the debtor shall include a statement of the debtor's current monthly
income, and the calculations that determine whether a presumption arises under
subparagraph (A)(i), that show how each such amount is calculated. (emphasis
added).

88) 11 U.S.C.A. § 707(b)(2)(A)(i) (West 2011).

(2)(A)(i) In considering under paragraph (1) whether the granting of relief would
be an abuse of the provisions of this chapter, the court shall presume abuse
exists if the debtor's current monthly income reduced by the amounts deter-
mined under clauses (ii), (iii), and (iv), and multiplied by 60 is not less than
the lesser of--

(1) 25 percent of the debtor's nonpriority unsecured claims in the case, or $7,025,
whichever is greater; or

(1) $11,725. (emphasis added).

89) 11 US.C.A. § 101(10A) (West 2011).
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2. A SAA AFAS E7F v]-E(the debtor's monthly expenses)<:

SA(ERE W82 (D))AN), (i) (iv)stel A setd =i ¢
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4. 3004 he SA 60 Falel, 5zt Felom AT
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(10A) The term “current monthly income”--

(A) means the average monthly income from all sources that the debtor re-
ceives (or in a joint case the debtor and the debtor's spouse receive) without
regard to whether such income is taxable income, derived during the 6-month
period ending on--

(i) the last day of the calendar month immediately preceding the date of the
commencement of the case if the debtor files the schedule of current income
required by section 521(a)(1)(B)(ii); or

(ii) the date on which current income is determined by the court for purposes
of this title if the debtor does not file the schedule of current income required
by section 521(a)(1)(B)(ii); and

(B) includes any amount paid by any entity other than the debtor (or in a joint
case the debtor and the debtor's spouse), on a regular basis for the household
expenses of the debtor or the debtor's dependents (and in a joint case the debtor's
spouse if not otherwise a dependent), but excludes benefits received under the
Social Security Act, payments to victims of war crimes or crimes against hu-
manity on account of their status as victims of such crimes, and payments to
victims of international terrorism (as defined in section 2331 of title 18) or
domestic terrorism (as defined in section 2331 of title 18) on account of their
status as victims of such terrorism.

90) 200811 109 13% o]AI o]Fe] F Al 9T V|EHEFHL of
Hi el o] WAEAT 11 USCA § 104 (West 2011) #x
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AL AR A S A oA 6L BE EHNA

et ARAY Uk £ P ofvig,
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A} ABUE F4F 5 e
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T}, A EH] -8 (expense allowance)

aL &t7]
g opjgtth ol FE gy e A 7HA MFEE Urolx dY
& 4= k. A& (living expense), BHE 5] WA (secured debt pay-

ments), 123l $-AA%N= AF2] WA (priority debt payments). AJZH]

Tl of ¢ s o Dollar amount to be New (adjusted) dollar
conversion to a case under chapter adiusted amount
11 or 13 (means test): !

(2)--in paragraph (2)(A)(i)(1) $6,575 $7,025

(2)--in paragraph (2)(A)(i)(I1) $10,950 $11,725
(3)--in paragraph (2)(A)(ii)(1V) $1,650 $1,775

(4)--in paragraph (2)(B)(iv)(1) $6,575 $7,025

(5)--in paragraph (2)(B)(iv)(11) $10,950 $11,725
(6)--in paragraph (5)(B) $1,100 $1,175

(7)--in paragraph (6)(C) $575 $625

(8)--in paragraph (7)(A)(iii) $575 $625
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92) In re Ross-Tousey, 549 F.3d 1148 (7th Cir. 2008). A FA| oA & etst H] Lo
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93) Robert M.. Lawless et al., Did Bankruptcy Reform Fail - An Empirical Study of
Consumer Debtors, 82 Am. Bankr. L. J. 349, 351 (2008).

94) 145 Cong. Rec. 8509 (1999) (statement of Rep. Gekas); H.R. Rep. No. 109-031 (), at
92 (2005); 151 Cong. Rec. S1856 (daily ed. Mar. 1, 2005) (statement of Sen. Grassley)
(“So that | am crystal clear, people who do not have the ability to repay their debts
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can still use the bankruptcy system as they would have before. The bill clearly pro-
vides that people of limited income can still file under chapter 7 and get that fresh
start ... so their debts can be wiped away, as is done right now.”) %=,

95) T ZRAES g qAEL 5P BAF wget 1Ho AR AR b
2t} Robert M. Lawless of the University of Illinois College of Law; Angela K.
Littwin of the University of Texas School of Law; Katherine M. Porter of both the
University of lowa School of Law and Harvard University; John Pottow of the Uni-
versity of Michigan School of Law; Deborah Thorne (the sole sociologist) of Ohio
University; and Elizabeth Warren of Harvard University.

96) ©] X 31A= Harvard, Michigan, Texas, lllinois Z22]3l lowa & oA &35S
< ¥k ofyE}, 2008 ] ibHAYE A28H A EFEACE Lawless et al., o
o] =F A%,

97) Lawless et al.,, 2] =i, 353W.
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110) Teresa A. Sullivan, Elizabeth Warren & Jay Lawrence Westbrook, Folklore and Facts:
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112) Teresa A. Sullivan, Elizabeth Warren & Jay Lawrence Westbrook, Consumer Debtors
Ten Years Later: A Financial Comparison of Consumer Bankrupts 1981-91, 68 Am.
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Z 2] Lawless et al.,, 9F¢] =% 3594,

2. 71 59 2 T4 ulE A5

T PP tS A 7 e FAHOD HA AFAE

A5 met 2 ' ko] 2005 o] H3 o] F-o A5 BEE ]

122) o)A A71E¥ nlwste ¥= 1991 vs. 20074 o] Tr«lﬂlé}%l ek tHp
<92). kA o7 pvalue7} .058TH #S w 1 zol7t BAH R fojusirta
#AG 2y 058k Foaee AdiAolA] gk A o uheh, A5t
o] 7] AAe wet t2A AEH7% gt

123) Lawless et al., &¢] =% 356-363W ] W8S QoF AFA 8T
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Z2]: Lawless et al.,, 22| =% 3604,

3. A7, A137% A 7H= 3 (mdn)
AE-1] nl12)
20051 N Auabg el W EA L WAAEIALE S A=
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H
sEol e AAS AFAES Il AREA AL 7= g A

124) Lawless et al., &9 =% 356-363W 2] &S 2o AFA 3T
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Al 37 20051 WG i ubabell ek AR sl 2007 AHAF 9t ZEAE

Apel A A QA 7= Flo] Aot AdE = A o]9o] ol &
77l A13F o r e AA 7] g AL AR o] Fo M=
BB kT

20051 707 1 2004 d dlo]E|125)o A A1 mAko Al A|137 A7
2 AA 2] 29%%] o1}, 20071 wlo]EJ126)0f| A 41% = F7}8F TR A
137 Axpe] A AT Frtstlvke APARES w5 5w, 20054 7
4 Al W 54 T ARATEAA AT R A=
9t Blojgt e Fr S Aot a2y ZRAEAE 9]
9]

oF &2 Aol ol27] ffd HolHes Huh 1Es] Ay

= Holr}

9 ol 20059 AR AWsHAY ME olF ATFR A13%
S AAAFES] vlEe] MeHATE A AAVORE 2719 23
& e ¥ & g Rolth aey A% AT s AR
Sol el sy A B4 BEE g9 a9 dese aAs
ol Q& AT ARAE AN e W3 HAstuxt A}

o1 g8, AA WMAAYRALY A5S JFOR I WA 750l
A E AEH] ABFHo] Y TS ATAES AT Db
134 DA ABFEE HAEA dolHFT FaA Avngrt 4

,

A 2Hgt H-0 9hA #ZEsdvhd, 2005 7R AwtulibHo] =

125) Administrative Office of the U.S. Courts.
126) AW AlFLE T2 AE v ol
127) 20043 A|77 : A137% = 71% : 29%, 20073 A|77 : 137 = 59% : 41%
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A3 WA Z2HAE Ay}
F9 olF A7Y AAE wWaA she P AAES FiE(mdn) &
S wE ojde] vsl o stelAm, A13d dAE A s
AF A AEo] Het(mdn) A5S U FolAe AES HY AOR
4% 5

X1 AT A13F 2k AFAE] A Fi(mdn) A5 vl

B (mdn) 25 2001 AH]A}u}4k 2007 Z~H] &}k
(SR TZAE TZAE
A 77 ik A =} 23,716 = 23,136
137 Akl g =} 33,742 = 35,688

=2]: Lawless et al.,, 2o =& 361W

o
)
K
ol
£

w2 AT

aeuh 200193 2007 o] AH|AEAF ZRAE folHES E
Hlaste]l B 5 713 Atole] A7 Al137% 3k A%
Hit(mdn) A5 SAACE Fofugt AolE HolA e A=
UFE} ST} 128)

il—’:—l 37%}0% a5 AFAE \’4174 A3 o2 ABAI7] 2L

%:ii}%— 5’&1%} A AFAES 21]13%}21:1' xdfg‘ré}—t— A3s 7HA S

B S ougt ubrel wEld 4 Atk A13gon W

Zash AFAE IGA Ao r [ A HeE 4= YEy

oS0 FHE dol Fi 4L &4 Tyt ¥ 5 ek

128) A77d. Wilcoxon Z=1.718, p=.086(n.s). A|13°d. Wilcoxon Z=.894, p=.371(n.s.) not sig-
nificant

126) 2005 A8 Sbdel wE ATANA A AL QYA Refr o
A Azgen ABAZRA @ Aol obde Haol wrh Auzol B o4
A8 B2 Aol Aol gl Aol A(ele Fololo] Yol BTe) ¥

Molehe WA AAE Ba nFIA Mol stuat s Aol shabel 4w
#4]0]7] o]k,
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@ Aol wolX @itk oldd @yo] UEhb: Uow e
A AFE 25 FE AN A AREe] B A5 5F
of Hla] wlg e FEold: 4L B oAtk vhAl @, sare
AAFE AFEE oldelth Aol W e £Ee A5e
o, ORE T AT A el A % Aol Abolth

el E Beka 20058 A o] F AL WA A A
o Azt &5 JJuke MAAY AL gl ohyggo] HolHE B

70



A 3A 2R AR} Z2AE A

&

al 2 =2uyar gty gk A A"lel A WAL o] 9l 1AS AN
AHss A A 2E o ® EolWittal FHE o gles HoAFE
g, ol5ES A5 23YYs Fd AT IAF dxjelA A1 A
AR A s FRohs A g Ay Holdvta & wkgk AE F
S g Sl ZRAEJAME 20053 JHA Aulaby 7] WAEE &
Sofl 7IRket WA E 2 A A E sl I 2EA D U

4. A1718 Ak 7S] F ot (mdn) S AR
=2l H-130)131)

20051 7078 AMIAPH o del wis| #AF AP AES] ¥t (mdn)
T AR dF SUFe i) o2k ARk 1991 AjAtd A
Aol uwhel 1991 19,3002, 20014 42,6002 2, 2007'd 53,100 2]
2 A% 7k BHS 2ol )

TAAY HEo] FATE A AHEW I AHAE] AL
W dgs £ 9 wWEs gotd ¢ vk & Ao FolE dHolHE
gal AuE Ay Ak wstel w9 AR sjES Ay AT
19913 R-E 3k AHAES] AFE A&Hoz Frhste] 1981 47,400
oA 2007 87,3002 74X A ¢ 2ufo] 2E AL =7}ald )
(" 4 oA vERd AA"- FARte]l Frtstd FAF GA St

e @2 ekl 1001de] Hs 200799 sk Al AFAE

=

2

130) 2005 ZHAE I E 25 7INke] WA AL ZA]o] B A
AA vk ARAE] At diEl = A FoE T2 olA] Wk Ak Al
o d8-& A flel AAl sk AHAE ArE AR Aty &
ol RS Fe AR AR daAE BHe T]Rolof Felk it
e ool =o2 thEol Y WA FaklelE wtetal sk AP AEe] A
A el i aHE wAE g8 B U AH 2d5S HolHE Fa A

o

-~ %0,
o
o

Btk F 2Rk F AR, gRAN, FHRAR o]l 13
131) Lawless et al., &9 =¥, 364-365912] WE&S 2oF A FAsITh
132) 20013 b A A RS WIS 2007 IAF A RS S] Hf(mdn) F AR FE
7} ok 25%7F ¥ w& Aoz Uyt
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Al 37 20051 WG i ubabell ek AR sl 2007 AHAF 9t ZEAE

o FAL FARIL A 20 Aol FAHE Aoz et ek

Rl

a9 4 I A AES] Bet(mdn) FARE S A A S H ol
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—— At —— iz

24 Lawless et al., 2] =% 3664.

5. A 71H 34k A 7] H (mdn) A4

SaE AHAE Akt ARl e fAgEEE A7 A A
B wolzeh SlolA AP ksl o] s ARAEe] At A
RE BE F7bHE 4TS el JAN A F/kE vis) A%
Z7hgol B4 o ok AnAvRE Z2AE jo] dAH 19819 ShF

A AHAE9 F(mdn) vlolu A £xAHR)S 1120098 Q1E Y] HHS
e} O ( ) il pus y PN ’

Nt

133) SRS FAblA FATE W UvAE Edch vhelus eaatelehs A
e FAng AT 277 ¥ Adke Aolu,
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A 34d vl T2 AE Ay

AR A T2 AE Vv7E AAE 2007 A Al AE ] 91 (mdn)
mpoju 2 FARMES 24,400 o] o] 21 9tk A|EHAH o m AAto]l F
7Rt ANE, A7 oS wEA Solwths AS oujgith A FAE]
afolu 2 & Ak A &Aoo Frhsle] 1981\l vl s 2007l 3}
AHe A AFAES] A= ol o]/do] HIrhi

Aol 571 AT AAZE ATV oS ool web ATt

e A daAL dE FA%D &+ vk

2% 5 ot AHAES] FE(mdn) SA WS v

-5,000

K
N -10,000
i}

il
=zl
W -15,000
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Z2]: Lawless et al., ko] =% 3719,
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A 37 20088 A QEmbabgel U AFA EEzh: 2007 AR ab ZeAE

Aot whebd ik AHAEE] A Arsh pHste] Fu 9
Fo gurEe 4uE 280t duh dolEE B AR5 2
5 o,

ofefel (3 2
(mdn) 5% ZFx]= 103,700 2 A AL
T2 1104009 2 ©] & Aol 9] HL AR
k1) =7k kA Ql &t wlaLshr] 9l vl ¥ (average)
T8 71N} R A F18E A A A ST

1

A3 BE AbdEEddAl 8 ZbA e GERASE @A STteke
] =] % Al

P vhehdont, A ARAEAN AL T8 A9 F5Eo) H)E
AT Fsgol Ao F ol "atn 98-S FAsYh
NAAEY] AR F 2 WFS AASE 2 AHE 7 DA
Fu 7k 35st 3 Fhsgo, GRARTE o6 o] s
25 F7hste] AR ol ool me w7k K908 olv el

L
N

3% 2 Hir(mdn) FEZEA 9 HRAF 6]

F A A

. 2001 2007 AEE
St 3 7 (mdn) 8 7} 103,700 110,400 6.5%
ARAE g g (mdn) B 91,600 102,000 11.4%

135) Lawless et al., &9 =+, 365-36712 W&S 2oF A FAsITh

136) Wilcoxon Z=-1.314, p=.189 (n.s.).

137) National Association of Realtors, Median Sales Price of Existing Single-Family Homes
for Metropolitan Areas(2007 Data); Real Estate ABC, USA Real Estate Median Sales
Price of Existing Homes since 1968 (2001 Data).

138) U.S. Census Bureau, American Housing Survey.
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A3 At ZZAE A
ZE]J7 i 2] F
e TEIRAAE 00 2007 A58
29} ot (avergae) T+ 714 171,700 217,900 27%
Z 9t . }
il % 7F (average) © B2 - 82,600 100,900* 22%

* 20051 ©|o]E} (2007 V]2 $Hikste] A Algh

=2]: Lawless et al., o] =% 365-366'H3 a1dte] T2 A4S

IhE AAHAELS AHARl T EY v R T8 Qo] Abs Ak
&9 22 GHAFE 7FA 3 Jrhis9) (F 3) oA AAg nle}
gol WlFH FuAR] Hw oA AEHow et F4E Kol
A Ao T8 TR v 2 Ao 7hx= =24 FAIRE, 20019
ol Hlell 2007d 28% S7FstAth10) 22 7|gF o] 5] wjFe Ak 7}
(o] Al A 7= AA &) FeES 18%l A vhA] & otr)i4n
AT AT DAL B F I3 Abele] A R AR Wk Aol
7F SAR R Foud oS Rl

3% 3 Hat(mdn) B]FE ZAE7EA] 9F TS E A B
= EN W=
. Hl T B AR 2001 2007 AE
H1t(mdn) B8 24 71 11,200 13,200 18%
¥yt (mdn) B8 T )5 36,000 46,000 28%

2] Lawless et al.,, &9 =% 367HS Fasle] T2 ATFAE

139) Tt AHAES] Awk sbgke FE 2G4 oyt skt A A 74 2001
W 54.1%, 2007\ 51.6%%t0] FES Af8l3lT)

140) Wilcoxon Z=-7.9629, p <{.0001 ©o.ZA EAH o= {ou|3t 2jo]S WY,

141) Wilcoxon Z=2.21, p=.027 o2 2% 0504 SAH = fro|mgh 2ol 4l
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