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Abstract

I . Background and Objective

[ ] The government is maintaining a system implementing the
carbon emission right system from 2015 pursuant to a road-
map. Despite the debate on the hasty implementation schedule,
base researches on the carbon emission system are being

accelerated.

O However, the main researches are focused on trading of carbon
emission rights, while there are an extreme lack of researches on

the allocation and disputes arising from rights.

O Based on a case in Germany, if the allocation starts in full-scale
in the future, disputes relating to allocation will likely arise as a
hot issue. Thus, there is a need to examine the forms of disputes
that may arise and the method and procedure for claiming rights

through Germany’s experience.

II. Main Contents

[ ] The allocation method of carbon emission rights by the European
Union i1s composed of free allocation in Phase 1 (2005-2007),
free allocation and partial auctioning in Phase 2 (2008-2012),



and increase of auctions in Phase 3 (2013-2020). Phase 1 and 2

are allocated per nation, and Phase 3 is allocated per EU unit.

[ ] Germany’s allocation method is composed of free allocation
based on grandfathering during Phase 1, free allocation based
on benchmarking during Phase 2, and allocation in the EU
level during Phase 3. The basic method of allocation is

through auctions, which will gradually increase its proportion.

[ ] Applications for allocation are received in writing by the federal
environment agency (UmweltBundesAmt) and Bureau of trading
emission rights(DEHst). Upon allocation, the administrative agency
procures reserves to meet the administrative costs arising by
implementing the emission right trading system by considering
particular industries and allocation amount for new enterers. Thus,
allocation of the entire amount is not available. On the other
hand, a concept of litigation reserve (Prozessreserve) for claimants

claiming for their rights through litigations is required.

[ ] The allocation coefficient 1 is applied by considering early
action. On the other hand, the output must increase by 10%
or more compared to the base year to apply management dif-
ficulties (Hartefall). The number of claims based on the man-
agement difficulty provision under the Allocation Act 2012
were 73 cases, however, additional allocations were provided

for only 39 cases.



[ ] The allocation of carbon emission rights is provided for
facilities receiving emission permits under the existing federal
pollution prevention law (BImSchG). This is based on the
consideration that inconvenience based on overlapping regula-
tions may increase pressure, when requiring to obtain a separate
permit, since the greenhouse gas emission system overlaps
with the pollutant emission permit system under the federal

pollution prevention law.

[ ] The administrative procedure law is applied for allocation, and
when objecting to the allocation, formal objections (Widerspruch)
are allowed as an administrative relief procedure. On the other
hand, even if there are no formal objections, the administrative
agency may voluntarily review the allocation afterwards, and the
allocation may be cancelled when it is determined to be unlawful

(Authebung).

O The matters mostly dealt with in formal objections are allocations
based on mistaken facts or faulty regulations. A certain amount is

imposed to prevent the overuse of formal objections.

[] For allocations through litigations, there is a constitutional ap-
peal and administrative litigation available. For administrative
litigations, revocation litigations or actions for mandatory in-
junction are mostly used for the appeals, and in particular, the

use rate of actions for mandatory injunction is high.



O It is possible to argue on the infringement on the freedom to occupa-
tion, right to conduct business, and right to equality through a con-
stitutional appeal. The federal constitutional court(Bundesverfassung
sgericht) has held that raising appeals that the carbon emission
right system has infringed the freedom to occupation and guarantee

of property rights is in accordance with the constitution.

O For appeals litigations, actions for mandatory injunction are mostly
used. At the same time, as a temporary relief method, a provisional
order system (einstweilige Anordnung) may be used, however, such
method may only be used when meeting the strict requirement of
“when redeeming the claimant’s right is not possible due to change
in the existing condition or when redeeming such right has the risk

of becoming extremely difficult.”

O Cases where administrative litigations have been raised: 1) In a
case dealing with the lawfulness of the implementation coefficient,
the court held that it was constitutional; 2) In a case using the
management difficulty provision, the court held that for companies
belonging to a company group, the application standard of such
provision is to the entire group of companies; 3) In a litigation on
the breach of the right to equality regarding the consideration for
early action, the court acknowledged the need to consider early
actions from a national policy perspective and public interest per-
spective; 4) In a case on the relationship between the allocation of
carbon emission rights and federal pollution prevention laws, the
court confirmed that the allocation of carbon emission rights and

facility permits under the federal pollution prevention laws are



interconnected; 5) In a litigation alleging that the proportional
reduction due to lack of quantity for carbon emission is uncon-
stitutional, the court held that proportional reduction is lawful to
comply with the national gross emission volume; 6) The court re-
jected the additional allocation of emission rights pursuant to a
provisional order based on failure to satisfy the requirements; 7) In
a case demanding relevant information on the allocation to a third
party, the court cancelled the information disclosure refusal order
based on the reason that there was no benefit to the facility oper-
ator by keeping the pertaining information as confidential, however,

this matter may be controversial.

— o

Although litigations by competitors may be likely, because it is
difficult to acknowledge the detailed matters of infringement of
rights between competitors in reality regarding the allocation of

carbon emission rights, such likelihood is low.

[ ] Regarding the amount of emissions exceeding the scope of

emission rights owned, a fine for the exceeding amount is
imposed, and when such excess is continued for a certain
amount of period, measures such as business suspension or
workplace shutdown may be taken. The responsibility to prove
that the pertaining emission amount is within the allocated

scope is on the emitting party.

[ ] The allocation of emission rights and the cost arising from such

allocation is imposed on the beneficiary of the allocation. A

litigation has been raised on such matter, where the court



only held on the representative issues, and the administrative
agency entered into an agreement to make the same decisions

on issues similar to the pertaining litigation.

[] In Korea, rights may be claimed by using administrative

judgments, appeals litigations and constitutional appeals.

O Since Korea does not have an action for mandatory injunction
among the appeals litigations, revocation litigations are the main
form of litigations that may be used. However, actions for man-
datory injunction is included in the amendment to the Adminis-
trative Litigation Act that is currently submitted, thus, if the per-
taining legislative bill becomes effective by passing the National
Assembly, an action for mandatory injunction may be available for

use as well.

O Regarding provisional relief systems, there is no system conforming
to a provisional order or temporary disposition under the current
Administrative Litigation Act. However, a provisional disposition
system is currently included in the bill to amend the Administrative
Litigation Act, thus, it may be used once passing the National
Assembly. However, as in Germany, the system will not likely be
used as much in reality due to the difficultly in satisfying the

requirements.

[ ] The allocation of emission rights is connected to various issues,
such as guarantee of property rights, freedom to occupation,

right to equality, and information disclosure, thus, there is a



high likelihood of disputes in the future. Thus, researches and
reviews on the dispute types pursuant to the allocation and
relief procedures for such rights should be conducted more
actively. Hopefully, this Research will be able to contribute to

subsequent researches on allocation disputes.

IMT. Expected Effect

[ ] This Research may be used as a base material for subsequent
researches relating to the allocation of carbon emission rights,
and may also be used as policy materials relating to allocation
of carbon emission rights by the National Assembly or the

government.

O In particular, the case study in Germany and the position of the

case law on such issue will likely be an extremely useful material.

» Key Words : greenhouse gas, carbon emission right, allocation,

allocation dispute, UmweltBundesAmt, DEHst
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